Office of Hon Louise Upston

Minister of Corrections Associate Minister for Primary Industries
Associate Minister of Education Associate Minister for Tertiary Education,

Skills and Employment

14 AUG 2017

Mark Hanna
No Pride In Prisons
fyi-request-6192-26897dc6@requests.fyi.org.nz

Dear Mr Hanna

I refer to your email of 11 July 2017, requesting information regarding the Corrections
Amendment Regulations 2017.

Your request has been considered in accordance with the provisions of the Official
Information Act 1982 (OIA).

You have asked for all advice given to the Minister of Corrections regarding the
Corrections Amendment Regulations 2017. 1 have identified two briefings which fall
within the scope of your request as follows:

e Briefing B3171 — Corrections Amendment Regulations: Policy Approval dated 15
February 2017, which includes the following appendices;

Talking Points

)

o Updated Speaking Notes for SOC (Cabinet Social Policy Committee).
o Regulatory Impact Statement
o Corrections Amendment Regulations 2016

o Briefing B3297 — Lodging the Cabinet Legislation Committee Paper: Corrections
Amendment Regulations 2017, dated 16 May 2017, which includes the following
appendices;

o Corrections Amendment Regulations 2017 Approval for Gazetting

o Corrections Amendment Regulations 2017

| am partially releasing briefing B3171 and briefing B3297. Some information is
withheld under section 9(2)(f)(iv) of the OIA, to maintain the constitutional
conventions for the time being which protect the confidentiality of advice tendered by
Ministers of the Crown and officials; under section 9(2)(g)(i) to maintain the effective
conduct of public affairs through the free and frank expression of opinions; under
section 9(2)(i) to enable a Minister of the Crown or any department or organisation
holding the information to carry out, without prejudice or disadvantage, commercial
activities; and under 9(2)(j) of the OIA, to enable a Minister of the Crown or any
department or organisation holding the information to carry on, without prejudice or
disadvantage, negotiations (including commercial and industrial negotiations).

Private Bag 18041, Parliament Buildings, Wellington 6160, New Zealand. Telephone 64 4 817 6823 Facsimile 64 4 817 6523



| do not believe there are any considerations under section 9(1) of the OIA rendering
it desirable in the public interest to make the information available which outweigh the
reasons for withholding.

| trust the information provided is of assistance. If you have any concerns with this
response you may raise them with the Office of the Ombudsman. Contact details
are: Office of the Ombudsman, PO Box 10152, Wellington 6143.

Sincerely

>

Hon Louise
Minister of Corrections
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ARA POUTAMA AOTEARGCA

15 February 2017 B3171 \/

Minister of Corrections \

Corrections Amendment Regulations: Policy Apprav\\{’)

Purpose &

1 This briefing outlines proposed amendments to the ctiong.Reg y lations
2005 and seeks your approval to submit the a:@ed Cabinetlngiserié

consideration by the Cabinet Social Policy Corfiiflee, wit attdched
Regulatory Impact Statement. ® \

Background

2 The Corrections Regulations
instrument enabled by the Co '- & Act). The Regulations
provide operational detail fp £
the powers and function rrecti yees, ensuring the safe custody
of prisoners, and any af I edby the Corrections Act.

3  ltis occasionally
or to remove

fations were most recently amended by the
Department

provide for safer and more appropriate

4  In September2016, we provided the former Minister of Corrections with a draft
Cabinet paper and Regulatory impact Statement (RIS) detailing these
proposals. Since then, we have undertaken consultation on the proposed
amendments with relevant government agencies.

NATIONAL OFFICE, WELLINGTON
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Overview of the proposed changes to Regulations

5

This is an overview of the issues and proposed changes to the Regulations.
More detailed analysis is provided in the attached Cabinet paper and
Regulatory Impact Statement.

Pepper spray

6

Pepper spray has been available to prison staff as a tactical option since the
end of 2012. Pepper spray may only be issued by the Prison Director§
reasonably believe that it is or will be necessary to use force agaln g 8o .
Only trained staff are able to carry the spray, and it cannot be f part of
normal duties, or outside a prison.

The Department proposes that Prison Directors be apwe
to trained officers, including those who are es@g priso

Sfety ris
troductio

#dility to impose conditions
Jy appropriate training and







Consultation "
Agency consultation _’

21 Five agencies commented on the proposals she@sinistries | ._
Development and Health, the Ministry fo pWemen, the O £ 4t
Ombudsman, and the Office of the Privacy’gmmissioner. he Ministry for

o\ s
b

Women did not seek any substantive %nges. \

22  The Ministry of Health initially dso 0@1 about the pepper spray
proposal, particularly relating tditsjpotential u entally ill prisoners. We
responded that the proposa §'not broaden the grounds for using pepper

spray and that there are 18gi3ia e safe : s relating to the use of force
against prisoners. JThe Rj 7 5

5 H2HINw)

23

sues. In particular, h
S S(2NH)




34

35

#SteRs o\

j&”\% ubject t&\% approval of the attached Cabinet paper, we will work with your
od

Office to | it through CabNet for consideration by the Cabinet Social Policy
Committee (SOC). We suggest the dates of 8 March or 15 March 2017.

We have drafted speaking points on the proposed changes, to support your
attendance at SOC. These are attached.

Following approval from SOC, the Department will work with the Parliamentary
Counsel Office to draft the text of the Regulations.

We will keep you updated on any developments or issues with the draftin
process 2 ey arve |
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Recommendations
36 lItis recommended that you:

a) Note that the Department has consulted relevant government  YES/NO

agencies on proposals to amend the Corrections Regulations
2005. \

b) Approve the Cabinet paper Corrections Amendment
Regulations: Policy Approval for submission to the Cahind
Office, with the accompanying Regulatory Impact Stefigmie
for con3|derat|on at the Cabinet Social Policy Comn#tes

Jo Field Q
Deputy Chief Executive
Service Development E .

1 Louise Upston
Mllster of Corrections
Date signed:

/ /



CABINET SOCIAL POLICY COMMITTEE
SPEAKING POINTS: CORRECTIONS AMENDMENT REGULATIONS

This paper contains five proposals for amendments to the
Corrections Regulations 2005. These relate to:

. . . \l X { 3,
| will briefly address each of these nktu L & ¥
X
/. o . ‘\J‘-
1. Pepper spray ’-g\(” Q:'d ; C)
\\ ‘w‘-_'

Pepper spray is an import n’tf Ctical o tl\ available to custodial
staff when there isa plap%i‘e serio 54nudent However, current

&¢s>
-~ o /);
This propos ,:ra ena tﬂi’s“todlal staff to carry pepper spray on
duty if it t}een |ssuf' hem by the Prison Director and they

" 1;5/‘
\ fved tra(g( )p its use.

: I{mhht the range of other tools available to custodlal
s{a?i?to manag&prisoners safely, including de-escalation training.

spontaneous i mr:l

If asked about health and safety risks:

Staff issued with pepper spray are required to be trained in its use.
This requirement will continue, and the training refreshed for the
expanded use. Corrections will carefully consider the individual
circumstances in each prison for how and when pepper spray is
issued.



If asked about current use:

In the last 12 months, pepper spray has been issued on 46 occasions
and actually used on 6 occasions.

By comparison, there were 17 serious assaults on staff and over 470
other assaults on staff, and 45 serious prisoner-on-prisoner aﬁults

and over 1030 other prisoner-on-prisoner assaults. \

If asked about the use of pepper spray outside the WIge Q\j\

carry pepper spray outside the prison, for exa in escqrtyehicles.
This would give these staff an additional tac ,piga ’ thl’l@ :Lis an
incident outside the wire, particularly i IQ L_J}e are@ ‘e back-up
might be far away.

The proposal would also enable a Prison D|rec staff to
\

LW

There would be additional traini \and gunda cexgjven to staff issued
with pepper spray outside theX %&Jnclu ding holv to manage

involvement with member g\tﬁé public. Fhere would also be strict
requirements about stor ﬁd ret n’ﬁng pepper spray.










CABINET SOCIAL POLICY COMMITTEE

SPEAKING POINTS: CORRECTIONS AMENDMENT REGULATIONS

This paper contains proposals for amendments to the Corrections
Regulations 2005 that will improve the safety of staff, visitors and the
wider public.
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DETAILED OVERVIEW OF THE FIVE PROPOSED AMENDMENTS
Pepper spray

Pepper spray is an important tactical option available to custodial
staff when there is a planned, serious incident. However, current
restrictions on its storage and use mean that it cannot be useﬁ{?r

spontaneous incidents. A %

duty if it has been issued to them by the Prison
have received training in its use.

osider the individual
circumstances in ea n foz,,h d when pepper spray is
issued.

. epper spray has been issued on 46 occasions
and w" used@ @ ccasions. By comparison, there were 17

Vo -‘? J: ssa t aff and over 470 other assaults on staff, and 45
%ﬁs prison n prisoner assaults and over 1030 other prisoner-

on-prisoner assaults.

If asked about the use of pepper spray outside the wire:

The proposal would also enable a Prison Director to allow staff to
carry pepper spray outside the prison, for example, in escort vehicles.
This would give these staff an additional tactical option if there is an
incident outside the wire, particularly in remote areas where back-up
might be far away.















S 9{2 NTHiv)

Consultation

In developing these proposals, officials consulted widely with other
government agencies, including Ministries of Justice, Social
Development, Health, Women, The Office of the Ombudsman, and
the Office of the Privacy Commissioner.



Regulatory Impact Statement:

Corrections Amendment Regulations 2017

Agency Disclosure Statement

This Regulatory Impact Statement (RIS) has been prepared by theQD nt of

Corrections. \
®.

[t provides an analysis of options to enhance the legislative framewriy, correctlons
system. In particular, it reviews options for amendments to Corregs Regulations 2005

(Regulations) to: Q
o better support the safe and humane administration of pristaes

° promote the reintegration of prisoners into th%@ﬂ on rel

) protect victims of crime from undue distress&

o reduce legal risks to the Department ections.

Analysis of each issue was informed( Y\eohsiderati
where appropriate, information fropfsomparable Juris tlons As the problems in these

areas relate to the legislative «feui
Regulations. 0

The Ministries of Health, Iopment New Zealand Police, Te Puni
Kakiri, Ministry for Womsg Ry .-. the Ombudsman, and Office of the Privacy

ComiissioneiivE ' . The*Qepartment of the Prime Minister and Cabinet and
State Services C% i

zanne
Chief Policy Adviser
Department of Corrections

February 2017

Department of Corrections Regulatory Impact Statement — Progressing Corrections Regulations | 1



Executive summary

1 Five issues with the legislative framework have been identified as presenting barriers to
the humane and effective management of prisons. The issues listed below each have a
separate problem definition and options analysis against the status quo.

1 | Improved access to pepper spray \
Current Position: o @
e Pepper spray may only be carried by officers in planned use of forcﬁe ions, and
therefore is not an option when dealing with incidents that arige sfion ously.
Proposal: \s
o Enable Prison Directors to issue pepper spray to officgg to any conditions
or restrictions imposed by the Chief Executive. ! ~N
2 S Q(2HNHW)

3 S S2NINW)

\&_ S Y HINW)

(= SN0V

5

-

2 | Regulatory Impact Statement — Progressing Corrections Reguiations Department of Corrections



s 92X Hw)

1. Improved access to pepper spray

Status quo and problem definition

2 Oleoresin capsicum spray, more generally known as “pepper spr @used by
law enforcement agencies to subdue people who are behavmg a ous, violent,
or combative manner. Pepper spray has been available ersonnel since
2012, when it was rolled out nationally following a twelve h ial. Trained officers

behmls or will

3 Under current Regulations, prison personnel are n%mmed pper spray in

the normal course of their duties. Pepper s y be asSigsh ¥ in anticipation of
a planned use of force situation, such as exké a prison% eir cell. It must be

promptly returned to storage when no Ignger eded,{j:an ot be carried outside

the prison. p=
4  These provisions restrict the abjfi ained .‘V

‘spontaneous’ situations. In 3
470 other assaults.! Analygis'g
the incidents unfolded ovgr Viry
force.? In these circ e
the situation.

be, necessary to use force against a prisoner.

njury assauits on staff showed that
nefigmes, and none involved a planned use of
\sprpy could have been a useful tool to defuse

Option 1

6 The preferred option is to provide corrections officers with improved access to pepper
spray both in ‘planned’ use of force situations and ‘spontaneous’ situations, including
escorts outside of prison. This would require amendments to the Regulations, and
consequential amendments to the Arms Regulations 1992.

1 Annual Report of the Department of Corrections for the year ended 30 June 2016.

2 Department of Corrections, Health and safety assessment prison staff assaults, p3.

Department of Corrections Regulatory Impact Statement ~ Progressing Corrections Regulations | 3



7 Under this proposal, the Prison Director would be able to authorise regular access to
pepper spray for prison personnel trained in its use, subject to the conditions and
restrictions of the Chief Executive. Generally, one officer per unit will carry pepper
spray while on duty, but the policy would provide for flexibility in this approach.

8 There are some risks to extending the use of pepper spray. There are some health
risks associated with pepper spray so its inclusion in everyday practice could increase
the likelihood of health incidents. This risk is higher in spaces where the ventilation
systems are not designed for rapid dispersal of chemical agents, such KT escort

vehicles and some prison facilities. Other potential risks include: @
'3
) pepper spray being used without reasonable cause; \
. @
prisoners;

health issues; and

e  adverse impact on vulnerable groups, partic@ prisoners (it s mental
o incidents involving members of tl\ blic, with ?@nt litigation and

reputational issues.
9 Overall, pepper spray is a safe tacti &on, with @k of injury compared with

other means of force3. The risksgoR R & itigated to a large extent by

10 the use af pp pray to the perimeters of prison land. This

ison.

na g oers outsid
%vides the ogoortunity to remove some of the risks described in
aywould not be used in escort vehicles, so the health risks

irg tion would be reduced. There is also a reduced risk that
'*‘w be a factor in any incidents involving members of the public.

i % considered minor compared to the benefits of expanding access to
pepper spray Sutside of prisons. Potentially, pepper spray would be useful as a tactical
option in spontaneous incidents occurring during the escort of prisoners, for example,
in a remote location where rapid police assistance is unlikely to be obtained.

3 According to data provided by the New Zealand Police, only 2.6% of incidents involving the use of pepper
resulted in injury to the subject, a lower injury rate than for handcuffs, batons and “empty hand” force.

4 | Regulatory Impact Statement — Progressing Corrections Regulations Department of Corrections
























Consultation

56 The Ministries of Health, Justice and Social Development, New Zealand Police, Te
Puni Kékiri, Ministry for Women, Treasury, Office of the Ombudsman and Office of the
Privacy Commissioner were consulted. The Department of the Prime Minister and
Cabinet and State Services Commission were informed.

Conclusions and recommendations

Improved access to pepper spray — Provide corrections officers withgm
to pepper spray both in ‘planned’ use of force situations and ‘spont
including escorts outside of prison. -

v.;ntatl_

Ihzade, will be implemented by the Department of Corrections
, g @rigperational channels. There are no significant additional costs
4 /_ﬂﬁ-:g visaged:“\-ta @, all implementation costs and risks will be managed within the

. Department's Baseline funding.

v

63 In general, the amendments require additional guidance and training for practitioners:

a) Improved access to pepper spray — Guidance and, if necessary, additional
training would be provided to staff to ensure the safe implementation of the new
Regulations.

12 | Regulatory Impact Statement ~ Progressing Corrections Regulations Department of Corrections



the Department’s outcomes of improving public safety, "
public value. It is therefore not envisaged that there wil
performance mdlcators and data collection, or a ref!

I , %f process will be
monitored in routine internal service lmproveﬁ?ﬁ%‘ int€rnal audit.

Department of Corrections Regulatory impact Statement - Progressing Corrections Regulations ] 13



In Confidence

Office of the Minister of Corrections

Chair, Cabinet Social Policy Committee

CORRECTIONS AMENDMENT REGULATIONS 2016 @\

A8
1 This paper seeks your agreement to a package of amendme Corrections

Regulations 2005 (the Regulations). S
Executive Summary %

\ ._ are @@ed in the table

Proposal

2  The amendments to the Regulations sought

below.

Topic Current position_ N _U’_ro_p;;%:gwT ) ]

Pepper Pepper spray may only be issuedwh({ Enablfi Prigori Directors to issue pepper W

spray use of force is contemplated, andy icers, including when escorting
carried when escorting prisonersiuts p outside a prison, subject to any
prison. This means pepper £ colitions or restrictions imposed by the '
used to deal with incidentsigriai Chief Executive of the Department of
spontaneously. 3 %orrections (the Chief Executive).




Topic | current position Proposal

Background \

3 Overall, the Corrections Act 2004 (the Act) and the associated Regﬁ continue to
prov1de a sound Ieglslatlve framework for the correctxons system ; Sadments are
- fawr' | Ne most recent

the placement of transgender prisoners. Since then, t T *‘ﬁo _,." a number of minor
policy changes has been identified, as set out in the fo ‘ég_ J.,F proposﬂ/
Pepper spray @©

Current situation

4  Pepper spray has been available to pris Xs ata caI option since the end of
2012, when it was rolled out nationall mg a2 trial. The current
regulations do not permit correctio rs to @per spray in the normal
course of their duties. Pepper s y be iss fficers who have had training
in its use if the Prison Directo% s that it is, oy will be, necessary to use force

against a prisoner.’ The pe pray mu romptly returned to storage once the
Prison Director believes it onger hgt to be necessary to use force against a
@stances %

prisoner. Under no cisdy

Issue @

5 There is ¢
were 17 “s

er spray be carried outside the prison.

ve
[N

6 Puelit reguﬁati@&strict the ability to use pepper spray in such circumstances,

‘\ use the P Director has to authorise taking the spray from storage before it
can be deployed. The Regulations also preclude the use of pepper spray to deal with
incidents of serious disorder that could arise when prisoners are being escorted
outside the prison. Such incidents can be hard to control, particularly if they occur in
remote locations where it is less likely that the Police will be able to provide timely
assistance.

Y1t it is impracticable for the Prison Director to direct the issuing of pepper spray, this can be done by another
off icer who has had adequate training in the use of pepper spray.

Annual Report of the Department of Corrections for the year ended 30 June 2016.

® Department of Corrections, Health and safety assessment prison staff assaults, p3.



Benefits and risks of greater access to pepper spray

7  Allowing at least one officer in a unit to carry pepper spray while on duty would provide
an additional tactical option to deal with violent situations that arise spontaneously.
The deployment of pepper spray could be effective in speedily resolving some of
these situations, thereby protecting staff and prisoners from injury.

8  There are risks in giving staff greater access to pepper spray. There are health and
safety risks in using pepper spray in confined spaces, such as escort vejicles, and in
some prisons due to the nature of the ventilation system. If officers routiffely carried
pepper spray, there would be increased risks of inappropriate use, ganfsi&gs*ei
taken by prisoners and used against staff, and adverse impacts on.tifq, fatationship
between prisoners and staff. It is also possibie that memberg<of (he public could
become involved in incidents involving the use of pepper s 1 Atiis
example, if pepper spray is carried when escorting pris.

' community, there
ssischarged.
orfections.

4 .@s dng

9  These risks can be mitigated to a large degree b epart Y )
% (o sd with pepper

appropriate guidance and training to those K

spray.
@son Director to issue pepper

10 ltis proposed that Chief Executiv Authoris§ s
aa’e received \aining in its use, subject to any

spray to officers of the prison
py the Cﬁi@Excutive. Any officer who has been

Proposed amendments

conditions or restrictions imp

issued with pepper spray e ortduty on prison land or while escorting
prisoners outside the frison'=it is i t, in general, one officer per unit would
be authorised to carnf p&

require the Deparj;

* These reasons were cited by staff in Department of Corrections, Evaluation report on the operational trial of
oleoresin capsicum (pepper spray), 2012, p23.















Consultation

.. fflce of the

\\

35 \The Department accepts the recommendation to undertake a privacy impact
assessment and will liaise with the Office of the Privacy Commissioner in the course of
its implementation planning.

Financial implications

36  The proposals do not have significant financial implications.

Human rights

37 The proposals are considered to be copsistent wi ' ' ct
1990 and the Human Rights Act 1993.

8



Legislative implications

38 Subject to Cabinet approval of the proposals, amendments to the Regulations will be
drafted and submitted to the Cabinet Legislation Committee.

Regulatory impact analysis

39 A Regulatory Impact Statement has been prepared and is attached to BTN ou The
Department of Corrections has advised that, in the opinion of its rewe& f
regulatory impact analysis meets the quality assurance criteria,,

Gender implications \

Disability perspective

41 There is overseas evidence that mentally ill .,'_“ {onk,
disciplinary infractions and have force used agg ems likely that
enabling officers to carry pepper spray g Id re ult in ragre frequent use of pepper
spray against mentally ill prisoners. Hewgeber, it ma;;@ hat alternative forms of

force, such as control and restrainf%ac ué ues, c be as or more harmful, have
to be used less frequently. Ny

drafted and approv #\;

Recommendations @ @

43 | recommep 4;g(;n.@he Corpﬁkt\

Pep &y g4 Q )
@?ree tl'%seV ef Executive of the Department of Corrections may authorise
ny Pris ector to issue pepper spray to officers of the prison who have

received tré ing in its use, subject to any conditions or restrictions imposed by
the Chief Executive;

Publicity @ f\\\‘
42 | intend to issue a p%_\ Qe onee\ ?r“nendment Regulations have been

2  agree that an officer who has been issued pepper spray may carry it while on
duty on prison land or when escorting prisoners outside the prison;

 gee, for example, Callous and cruel: Use of force against inmates with mental disabilities in US jails and
prisons, Human Rights Watch, 2015.






Process

12 direct the Department of Corf"oo\{g ' to inst uct@e}’arhamentary Counsel
Office to draft amendments t{ kborrecﬂo \{3 Aegulations implementing
paragraphs 1-4 and 6- 11 '

13 authorise the Mlnlsteﬁ orrectl ib mﬁke further policy decisions that may
be necessary to @e é}ect to E& aga "ls 1-11.

/:".

o2\ .\ (f( ,,1"

Authorised foE bdg}nent “P\
Hon Louijs \{qu‘sw.’oin (J‘ .-
Mig lstf’-rg‘rborrectlmg \Y

11




DEPARTMENT OF

CORRECTIONS

ARA POUTAMA AOTEAROA

16 May 2017 B32e7

Minister of Corrections

Lodging the Cabinet Legislation Committee Paper: Corceq?b}é
Amendment Regulations 2017 C}

1 This briefing provides you with the attached Cabinef Ylation C%E:ee
Consi tio

paper to be lodged by 10am Thursday 18 May 2017 * ons
Wednesday 24 May. ®

2 Attached are speaking notes and the text orrecti %ndment
Regulations to support your attendance dv¢hfs meeting.

Background

[

_______ ' he Corrections

3 On 20 March 2017, Cabinet g ﬁ' Froval to\ary

Regulations 2005 [CAB-17-$ANN590 refers]

4  The amended Redulajions will akh
and use peppgf sAraY while cafyiny
escorting pp G :

Executivgy, ©

jon te as been established, with a governance board
{n: @5 oof, National Commissioner. This team will lead the
Rray from 1 July 2017, with Auckland Prison as the first site

Qg&e pemi%e;@ will be carried under the new Regulations.

The implementation team will consider when and how pepper spray can be
used safely and appropriately, as part of determining any necessary conditions
and restrictions on the carrying and use of pepper spray.

Next steps and important dates

7 In order to implement the Cabinet decision by 1 July, the Amendment
Regulations need to be gazetted on Thursday 1 June.

8 Cabinet and the Executive Council therefore need to consider the amendments
on Monday 29 May (the next available meeting as indicated on CabNet). The

below table outlines the process from 16 May onwards.
NATIONAL OFFICE, WELLINGTON

Mayfair House, 44-62 The Terrace, Wellington, 6014, Private Box 1208, Wellington 6140 Phone: +64 4 460 3000 Fax: +64 4 460 3263

’ www.corrections.govt.nz



Lodge the Cabinet paper and final draft Office of the Minister of
Regulations for consideration by Cabinet Corrections
Legislation Committee

Provide a signed Advice Sheet for the Executive
Council to the Cabinet Office

Provide a signature copy of the Corrections Parliamentary Counsel Office
Amendment Regulations 2017 to the Cabinet
Office
"
Consider the paper and Regulations Cabine isvation
C eed
Consider the Cabinet Legislation Committee abne

Minute

Approve the Corrections Amendment Regulatio
2017

Gazette the Corrections Amendm ons
2017

Implementation of the Corre ns Amendmen Department of Corrections

Regulations 2017 %
Recommendations E
9  Itis recommende thaﬂa Q

a)  Note the at speaki \Ues and text of the NO
Correcti endme ations 2017 relating to pepper

spra
o lodge@ed Cabinet Legislation Committee @ NO

ield
Deputy Chief Executive
Service Development

Hon Louise Upston
Minister of Corrections
Date signed:

?21064(]



DRAFT FOR CONSULTATION

Order in Cou%@ \q
At Wellington this Q:y&d \2017

nt:

ouncil
These regulations are made @cﬁons 85@0, and 202 of the Corrections Act

2004—
with the co 53@ Executive Council; and
ini : rections who, in accordance with section

(a) onthe advice

()

v
<

Contents

Page
1 2
2 Commencement 2
3 Principal regulations 2
4 Regulation 120A revoked (Meaning of pepper spray) - 2
5 2
Izt 2

Consultation draft 1



rl Correctiors Amendment Regulations 2017
6 Consequential amendments to Arms Regulations 1992 3
Regulations \

1 Title . (b
These regulations are the Corrections Amendment Regulatlons 20 c)\

2 Commencement s\\

These regulations come into force on 1 July 2017.

3 Principal regulations (1(
These regulations amend the Corrections Re ions 2005 L%x pal
regulations).

4 Regulation 120A revoked (Meaning o r spray)

Revoke regulation 120A.

cticable for.the manager to direct the ésue of the pe pe:r spra 3

Consultation draft




Corrections Amendment Regulations 2017 Explanatory note

"I‘he drawing and use of -f; _
" .' 'tlons or restnctlons unposed @

guditiony 3UA(2), replace “for the purposes of regulations 121 to ‘i23 of”
with "ig abcordance with .

Clerk of the Executive Council.

Explanatory note

This note is not part of the regulations, but is intended to indicate their general effect.

These regulations, which come into force on 1| July 2017, amend the Corrections
Regulations 2005 (the principal regulations).

Consuitation draft 3




Explanatory note Corrections Amendment Regulations 2017

The principal regulations currently provide that pepper spray may only be issued if
the prison manager (or another adequately trained officer in limited circumstances)
reasonably believes that force is, or will be, necessary against a prisoner. The amend-
ments allow pepper spray to be issued without this requirement, but only to offigers
who have received adequate training in its use and subject to any further condit'hx
restrictions imposed by the chief executive. A g

ited

Security officers, and staff members who are not officers, continue ;0 Iy
from carrying pepper spray. \

An officer to whom pepper spray has been issued must keep it% the prison
manager must ensure that it is securely stored when it is not gSue@igo'an office
The amendments allow officers who have been issued "-c.:\__- ay
both in the prison and while carrying out escort duty outside the prison.
The amendments also set out the following restrictio 3
and use of pepper spray: Q .
. they provide that pepper spray may not % n or used unlesg the officer has

reasonable grounds for believing tha%@ysica force iﬁ@nably necessary for

any of the purposes in section 83 #ypithe Act:
tepper @ l@oe used in a way that

minimises pain or injury to tii¢ pifsoner so far &g
ing prison security or a pirs@y’s safety:

) they provide that thg d g and use epher spray are subject to any further
conditions or ggstrict imposgd by o W ;

. they continuequiremen AnOT
must und el

wEsdsher couy,
The regulati @ets out u- of pepper spray is moved from regulation
120A to si %he other rggilatitns relating to pepper spray. It is amended to make
it clear (hatyepper spray gntludes aerosol foam, gels, and other aerosol substances. Tt
] {ed to inc _; hetic forms of pepper spray.

f s are also made to the Arms Regulations 1992.

h \Q Regulatory impact statement
The Departmetit of Corrections produced a regulatory impact statement on 20 March

2017 to help inform the decisions taken by the Government relating to the contents of
this instrument.

A copy of this regulatory impact statement can be found at—
. [Insert URL link(s) to the RIS on the agency’s/agencies’ Internet site(s)]

. http://www.treasury.govt.nz/publications/informationreleases/ris
{ssued under the authority of the Legislation Act 2012.

Date of notification in Gazerte:
These regulations are administered by the Department of Corrections.
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In Confidence

Office of the Minister of Corrections

Chair

Cabinet Legislation Committee

Corrections Amendment Regulations 2017: Approval ﬁ@.ttmg

1 This paper proposes amending the Corrections Regulf 22005 to for the
carriage and use of pepper spray by Corrections Officés wiile ca g bubtheir
duties in prison and when escorting prisoners outside the prison. %

Policy

2

Cabinet agreed that pepper.
duty on prison land or w

Ctould be 'ssue to officers and carried while on
orting pri outside the prison, subject to
ief Executive.

conditions and rest |ct|o osed by, Q
4 To provide pepper m as atac |on to Corrections Officers as quickly as

possible, the D D7 fent of ..- R s has developed Regulations relating to
pepper d iylemented separately and in advance of the

other iss
5 The @E

egisla @ hittee.

tuatiO\Q
Pepper spray¥s not currently able to be carried or used by Corrections Officers as

a part of their normal duties. Pepper spray is not permitted to be carried or used
outside of the prison. It may only be issued by the Prison Manager where they
believe that it is or will be necessary to use force against a prisoner. In practice,
this means that pepper spray can only be used as a planned response to an
incident, not in spontaneous situations.

do not require any additional policy decisions by the

The Amendment Regulations

7 The Amendment Regulations provide a new authority for pepper spray to be
issued to, and carried and used by, Corrections officers as part of their normal




duties both in prison and while on escort duties, subject to any conditions or
restrictions imposed by the Chief Executive.

8 This new authority will complement the existing Regulations, which state that:
. Pepper spray must only be issued by the prison manager to officers who
have received adequate training in its use, or by another officer who is

trained if it is impracticable for the prison manager to issue it

° Pepper spray must be securely stored when not issued to an office

. Pepper spray must only be used where the use of force again’@oner is

reasonably necessary * c)

o Pepper spray may only be used against a prisoner

9 Operational guidance will be developed around which s peppe

_ a
be carried on, and any restrictions and conditions that WilLs® imp off i

and using it.
10  Implementing the revised Regulations will @ cost@xg
alc

. purchasing pepper spray for indiv% riage

. installing secure storage f @ spray Q\'

° training staff to use pe y

11 The anticipated costs fo‘lm entation @1 July 2018 iThese
Wi

costs will be met fraqn w aseligeo

12 The Departgf@plf Correcti %rms that it has complied with the principles of
af Godd Regul ctice and the regulatory impact analysis
requirenign includinﬂa onsultation requirements. A Regulatory Impact

at@ Was subpsittedat the time that Cabinet and Cabinet Committee approval
0 icy reladingyto fne Bill was sought [SOC-17-MIN-0013 and CAB-17-MIN-
efers].

y should
uing

Regulatory Impact A

rcation by arliamentary Counsel Office
13 The draft Regulations have been certified by the Parliamentary Counsel Office
Compliance
14  The Bill complies with:

. principles of the Treaty of Waitangi

. rights and freedoms contained in the New Zealand Bill of Rights Act 1990
and the Human Rights Act 1993



. disclosure statement requirements (a disclosure statement has been
prepared and is attached to the paper)

. principles and guidelines set out in the Privacy Act 1993
o relevant international standards and obligations

. the LAC Guidelines on the Process and Content of Legislation

Consultation

15 The Department has consulted with the following agencies on the pr oake ]
Regulations and taken their comments into account: the Mmlst{le ast
Social Development, Oranga Tamariki, Police, Health, Woméh' &,/
Treasury, State Services Commission, and Te Puni Kokiri. $Fh&

Prime Minister and Cabinet has been informed. O

Publicity

16 | plan to issue a media release around the tim @ --:" L
Regulations 2017 are made by the Executjv o cl
Commencement of Regulations

17 | recommend that these Regulat @1 de on 1 {}d come into force on 1
July. 6

Financial implications

18 The costs of implementi amend lations will be met from within
Departmental base%

Recommendations

19 Itis recomutsfided thatt

r@net Legislation Committee:
/lagch*2017 Cabinet gave approval for the development of

g to pepper spray

@ note h@ orrections Amendment Regulations 2017 will give effect to the
Q decisi rred to in recommendation one

3 note that the proposed amendments will allow Corrections Officers to carry
and use pepper spray in the course of their duties on prison land or when
escorting prisoners outside the prison, subject to any conditions and
restrictions imposed by the Chief Executive

4 authorise the submission to the Executive Council of the Corrections
Amendment Regulations 2017




Authorised for lodgement
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Corrections Amendment Regulations 2017

il

Order in C(ﬂ%@ \Q
At Wellington this Kbﬁf 2017

Her Exceliency the Govemor-General sent:
Council
These regulations are mad r sections 8@00, and 202 of the Corrections Act
2004—
(a) onthe advicmith the copse t@e Executive Council; and
(b)

on the ags e Ministey rrections who, in accordance with section
85(3) ofith@t fAct, is satisfi —

(i use of pep
ers; and

is compatible with the humane treatment of pris-

\@ the po;c'&:cneﬁts from the use of pepper spray outweigh the poten-

Q~

B AW N -

\Q Contents
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Commencement 2
Principal regulations 2
Regulation 120A revoked (Meaning of pepper spray) 2
Regulations 123A to 123C replaced 2
123A° Meaning of pepper spray 2
123B  Issue of pepper spray 2
123C  Drawing and use of pepper spray 3
123D Keeping pepper spray secure 3



rl Corrections Amendment Regulations 2017

6 Consequential amendments to Arms Regulations 1992 3

Regulations

N\

These regulations are the Corrections Amendment Regu]at:ons@OIG

2 Commencement
These regulations come into force on | July 2017. O

3 Principal regulations
These regulations amend the Corrections Re ns 2005 cipal
regulations).

4 Regulation 120A revoked (Meaning of pray)

Revoke regulation 120A. g& \'
5 Regulations 123A to 123C 1 l@ Q
Replace regulations 123A to with: ?%

123A Meaning of pepper s

In these regulationéypejjper spnay an aerosol spray or other aerosol

substance that
% cample, oleoresin capsicum) or synthetic
01 tory passages; and

per-base
nrl 1€ eyes ang reds
ned for usf aia'e
E a

in the use of pepper spray.

A se@ r, or a staff member who is not an officer, must not, in any cir-
cums

(a)  be'issued pepper spray; or

(b)  carry pepper spray while performing his or her functions.
(3)  Pepper spray may be issued only at the direction of—

(a) the manager of a prison; or

(b)  an officer (other than the officer to whom the pepper spray is to be
issued) who has received adequate training in the use of pepper spray, if
it is impracticable for the manager to direct the issue of the pepper spray.



Corrections Amendment Regulations 2017 Explanatory note

“4)

The issuing of pepper spray must comply with any further conditions or restric-
tions imposed by the chief executive.

123C Drawing and use of pepper spray

M

)

€))

“

&)

123D Keeping pepper sp cu ot
(1}  An officer mpst ex&»at any pg
X Y B

()

6
(1

o

An officer who has been issued pepper spray may draw or use it whij -
forming his or her functions— *

(a) inaprison; or N C)\

(b) on escort duty. \

The officer may draw or use the pepper spray only agai ner and only
if the officer has reasonable grounds for believing thg tie ®f physiged force

is reasonably necessary for any of the purposes refelied tohin sectiorv83{1) of
the Act. -

The officer must use the pepper spray in a wa @winimis @
the prisoner, so far as that is consiste 7 ecting prisomsgedrity or the
safety of any person. N

O
Officers trained in the use of peppa%ay must und@ler courses, ap-

proved by the chief executive, a ce a year.
The drawing and use of pep must alsa, @with any further condi-

tions or restrictions impose chief execy

jury to

cure.
The man af #'prison m that pepper spray is securely stored at all
times ex dvhen it is issfle

ntial am e o Arms Regulations 1992

gulation arfiendy the Arms Regulations 1992,

% , definition of pepper spray, replace “regulation 120A”
with “re 10 23A”.

Ine g@ 0A(2), replace “for the purposes of regulations 121 to 12*3\ of”
wi& cordance with .

WL

Clerk of fhe Exe utiV'e/Counm .

Explanatory note

This note is not part of the regulations, but is intended to indicate their general effect.

These regulations, which come into force on 1 July 2017, amend the Corrections
Regulations 2005 (the principal regulations).




Explanatory note Corrections Amendment Regulations 2017

The principal regulations currently provide that pepper spray may be issued only if
the prison manager (or another adequately trained officer in limited circumstances)
reasonably believes that force is, or will be, necessary against a prisoner. The amend-
ments allow pepper spray to be issued without this requirement, but only to o

who have received adequate training in its use and subject to any further COlldlt
restrictions imposed by the chief executive.

Security officers, and staff members who are not officers, continue go xte
from carrying pepper spray.

both in the prison and whlle carrying out escort duty ou

The amendments also set out the following restric o Onthendtawi
. pepper spray may not be drawn or use ess the oﬂmxas reasonable

and use of pepper spray:

the curre Diail)
The 1egu|at r@

120A to he other rg; '

it clear per spray gnoindes aer " s
is a dto mcl hetic forms of pepper spray.

grounds for believing that physmal ce is leasonablw:ssary for any of the
purposes in section 83(1) of the

"--‘ at mlm RS

pepper spx ay must be used ina

officers traine -' i

ntlal anipadigel s are also made to the Arms Regulations 1992.

@ \Q Regulatory impact statement
The Departme

of Corrections produced a regulatory impact statement on 20 March

2017 to help inform the decisions taken by the Government relating to the contents of
this instrument,

A copy of this regulatory impact statement can be found at—

http://www.corrections.govt.nz/resources/policy _and_legislation/regula-
tory_impact_statement_corrections_amendment_regulations 2017.html

http://www.treasury.govt.nz/publications/informationreleases/ris
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Issued under the authority of the Legislation Act 2012.
Date of notification in Gazette:
These regulations are administered by the Department of Corrections.






