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Q33 Do you think the public interest test should be contained in a disfinct and separate

provision?

No specific comment at this time.

034 Do you think the Acts should include a requirement for agencies to confirm they have

considered the public interest when withholding information and also indicate what

public interest grounds they considered?

No. We do not think this should be legally required. The legal requirement for
agencies to undertake this assessment exists already. This would be better
addressed by further information and discussion on the application of the current
law.

Practically, failure to undertake this assessment is likely to become apparent
through Ombudsman review or subsequent information requests. Reviews and
follow up requests are a significant disincentive for agency as they are time
consuming and cause reputation damage.

9. Requests — Some problems
Q35 Do you agree that the phrase °due particularity' should be redrafted in more detail to

make it clearer?

Yes. We think your suggested wording: 'The request musl be clear, and should refer as

precisely as possible to the Information that is required? is clearer for the requester, which will
assist the agency. We note also that additional help should be given, particularly
to smaller agencies with fewer resources, to facilitatc that a a discussion with the
requester with the aim of defining more closely as-te what he or she is looking for
. This would save time ' . . - - for both the
requester and the agency and likely produce a more satisfactory outcome for the
requester in terms of information gained.

10. Processing requests

Yes.
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036 Do you agree that agencies should be required to consult with requesters in the

case of requests for large amounts of information?

No. This should not be made a requirement. There is incentive for the agency to
do this now as outlined above. We think adding additional requirements on the
agency is likely to be less effective than ensuring that agencies understand the
benefits of consultation with the requester.

Q37 Do you agree the Acts should clarify that the 20 working day limit for requests

delayed by lack of particularity should stad when the request has been accepted?



038 Do you agree that substantial time spent in ''revieW and eassessmenr of material

should be taken into account in assessing whether material can be released, and

that the Acts should be amended to make that clear?

Yes.

039 Do you agree that "substantiar should be defined with reference to the size and

resources of the agency considering the request?

Yes.
Q40 Do you have any other ideas about reasonable ways to deal with requests that

, require a substantial amount of time to process?

No.

041 Do you agree it should be clarif ied that the past conduct of a requester can be taken

into account in assessing whether a request is vexatious?

Yes.

042 Do you agree that the term 'vexatious' needs to be defined in the Acts to include

the element of bad faith?

[Discuss. The inclusion of bad faith seems to be a higher threshold than
vexatious. Note also that neither vexatious nor bad faith deals with misuse of
the regime for commercial purpose. See however]

043 Do you agree that an agency should be able to decline a request for Information if

; the same or substantially the same information has been provided, or refused, to that

requester in the past?

Yes.
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044 Do you think that provision should be made for an agency to declare a requester

°vexatious"? If so, how should such a system operate?

[Yes. Discuss see page 109 of issues paper].

045 Do you agree that, as at present, requesters should not be required to state the

- purpose for which they are requesting off icial information nor to provide their real, ; 1_

name?

Yes. {Discuss — too difficult to police]



046 Do you agree the Acts should state that requests can be in oral or in writing, and

that the requests do not need to refer to the relevant official Information legislation?

No specific comment at this time.
047 Do you agree that more accessible guidance should be available for requesters?

Yes.
048 Do you agree the 20 working day t ime limit should be retained fo r making a

decision?

Yes.
049 Do you agree that there should be express provision that the information must be

released as soon as reasonably practicable after a decision to release is made?

No specific comment at this fime.

050 Do you agree that, as at present, there should be no  statuto ry requirement to

acknowledge receipt of an official information request but this should be encouraged

as best pracfice?

Yes.
051 Do you agree that 'complexity of the material being sought' should be a ground for

extending the response time limit?

Yes.
052 Do you agree there is no need for an express power to extend the response time

limit by agreement?

Yes.

053 Do you agree the maximum extension time should continue to be f lexible without a

specific time limit set out in statute?

Yes.

No.
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054 Do you agree that handling urgent requests should continue to be dealt with by

Ombudsmen guidelines and there is no need for further statutory provision?

Yes.
055 Do you agree there should be clearer guidelines about consultation with ministerial

offices?

Yes. In particular a minimum time for notification from one party of a request
relevant to the other, in order to  facilitate data gathering and assessment.

056 Do you agree there should not be any mandatory requirement to consult with third

parties?
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057 Do you agree there should be a requirement to give prior notice of release where

• there are signif icant third party interests at stake?

No/Yes[Discuss]. Most agencies wi ll either be required to do  this under the
contracts they have with third parties or will recognise that i t is prudent to
advise third parties of matter. Is it really necessary to legislate this
requirement? In addition, the best judge of  where it  is important to notify third
part ies is the agency concerned as it is the agency which has the
reputation/judicial review, legal and commercial risks if  i t gets it wrong).

[It is possible that third parties with signi f icant interests may gain some
comfort during dealings with us that we would have statutory obligations to
notify.]

However, if  i t was considered that notice should be legislated, then we
consider that the formulation recommended rL'nolice would be required to third parties
where there Is good reason for withholding information, but the agency considers this to be outweighed by
public interest facAors.1 is appropriate.

058 How long do you think the notice to third parties should be?

A five day working period would seem reasonable.

059 Do  you agree there should be provision in the legislation to allow for partial

, transfers?

Yes.

,060 Do you agree there is no  need for further statutory provision about transfer to

Ministers?

No specif ic comment at this time.

061 Do you have any other comment about the transfer of requests to ministers?

No specif ic comment at this time.

062 Do you think that whether information is released in electronic form should continue

to depend on the preference of the requester?

Yes. Discuss

063 Do you think the Acts should make specif ic provision for metadata, information in

, backup systems and Information inaccessible without specialist expertise?

It may be better that this is addressed by amending section 18(f) (that the
information requested cannot be made avai lable without substantial  collation or research).

064 Should hard copy costs ever be recoverable if  requesters select hard copy over --- -

electronic supply of the information?

No specif ic comment at this time.
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065 Do you think that the off icial information legislation needs to make any further -

provision for agencies to place conditions on the re-use of information, or are the

current provisions suff icient?

We think that practically it would be difficult and expensive to enforce any
condition on use of released material by the recipient. Expressly providing for
the ability to impose conditions in the Act would do little to alter this unless
this was coupled with enforceability provisions which would seem inconsistent -
with the thrust of the Act.

066 Do you agree there should be regulations laying down a clear charging framework - -

for both the CIA and the LGOIMA?

No specific comment at this fime.

067 Do you have any comment as to what the framework should be and who should be

responsible for recommending it?

No specific comment at this time.

068 Do you agree that the charging regime should also apply to political party requests

for official information?

No specific comment at this time.

11. Complaints and Remedies

069 Do you agree that both the OIA and LGOIMA should set out the full procedures

followed by the Ombudsmen in reviewing complaints?

Yes.

Yes.
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070 Do you think the Acts provide suff iciently at present for failure by agencies to

respond appropriately to urgent requests?

071 Do you agree with the existing situation where a person affected by the release of

their information under the CIA or the LGOIMA cannot complain to the Ombudsman?

As discussed above, we consider there is real risk to us reverse freedom of
informalion complaints. Addifionally, should third parties form the view that
we were unable to withhold information that they regard as commercially
sensifive, this would have a significant impact on our ability to discharge our
statutory investment obligations. [We do not think that an addifional avenue
for complaint would make a significant difference[Provide comfort??Discuss.]

072 Do you agree there should be grounds to complain to the Ombudsmen if suff icient

notice of release Is not given to third parties when their interests are at stake?
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[See question on notice o f release above- if  included then makes sense to
include ability to complain]

073 Do you agree that a transfer complaint ground should be added to the 01A and the

LGOIMA?

No specif ic comment at this time.

074 Do you think there should be any changes to  the processes the Ombudsmen's

follows in investigating complaints?

No specif ic comment at this f ime.

Q75 Do you agree that the Ombudsmen should be given a final power of decision when

determining an off icial information request?

[Discuss Russell McVeagh— silll have judicial review — what does this mean
for our contracts where we must withho ld unless required by law to disclose
etc — better to have a determination.

076 Do  you agree that the veto power exercisable by Order in Council through the

Cabinet in the 01A should be removed?

[Perhaps- po litical veto /legal- status - discuss].

077 Do you agree that the veto power exercisable by a local authority in the LGOIMA

should be removed?

No specif ic comment at this time.

07811 you believe the veto power should be retained for the 01A and LGOIMA, do you

have any comment or suggestions about its operation?

No specif ic comment at this time.
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079 Do you agree that judicial review is an appropriate safeguard in relation to the

Ombudsmen's recommendations and there is no need to introduce a statutory right

, of appeal to the Court?

[Discuss Russell McVeagh- probably yes leave at the 0 level]

080 Do you agree that the public duly to comply with an Ombudsman's decision should

be enforceable by the Solicitor -General?

Yes.
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081 Do you agree that the complaints process for Part 3 and 4 off icial information should

be aligned with the complaints process under Part 2?

No specif ic comment at this time
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082 Do you agree that, rather than f inancial or penal sanctions, the Ombudsmen should

have express statutory power to publicly draw attention to the conduct of an agency?

[Yes]

Q83 Should there be any further enfo rcement powers, such as exist in the United

Kingdom?

[No]

Proactive Disclosure

084 Do you agree that the 01A should require each agency to publish on its website the

information currently specified In section 20 of the 01A?

Yes. We do note the sort of information does not seem particularly
relevant to an organisation like ours and could be enhanced.)

QB5 Do you think there should be any fudher mandatory categories of information

subject to a proactive disclosure requirement in the 01A or LGOIMA?

No. We consider that mandatory disclosure is better dealt with by the
legislation governing the entity. For instance the publishing of an annual
report (including reference to investment managers used) and statement of
intent as per the Crown Entities Act and the governing legislation specific to
the Guardians and the Fund.

Oversight and other functions

086 Do you agree that the 01A and LGOIMA should require agencies to lake all

reasonably practicable steps to proactively release off icial Information?

No. Agencies should be encouraged to be transparent and those who seek to
reduce time spent on reactively communicating through Official Information
Act requests will proactively release relevant information without being
'required' to.

087 Should such a requirement apply to all central and local agencies covered by the 01

legislation?
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We think there is a distinction between crown entities which are largely
commercial in operation and public decision or policy making bodies. Such
mandatory disclosure may be more relevant to the latter.

088 What contingent provision should the legislation make in case the °reasonably

practicable steps' provision proves inadequate? For example, should there be a

statutory review or regulation making powers relating to proactive release of

information?

No specific comment at this time.
Q89 Do you think agencies should be required to have explicit publication schemes for

the information they hold, as in other jurisdictions?

No. Particularly not in respect of agencies such as the Guardians.
090 Do you agree that disclosure logs should not be mandatory?

Yes.
Q91 Do you agree that section 48 of the 01A and section 41 of the LGOIMA which

protect agencies from court proceedings should not apply to proactive release?

If proactive release is mandated then the agency should be afforded
protection for that release (and this would extend to those using the
information). If the release is voluntary then the agency should not have
protection from court proceedings. [Russell McVeagh discussion — does
section 48 give us cross border protection in relation to disclosure in respect
of say our overseas in NZ funds.]

Q92 Do you agree that the 01A and the LGOIMA should expressly include a function of

providing advice and guidance to agencies and requesters?

Yes if NZ Inc can afford it.
;093 Do you agree that the 01A and the LGOIMA should include a function of promoting

awareness and understanding and encouraging education and training?

Yes if NZ Inc can afford it.
094 Do you agme that an oversight agency should be required to monitor the operation

of the 01A and LGOIMA, collect statistics on use, and report f indings to Parliament

annually?

Yes if NZ Inc can afford it.

095 Do you agree that agencies should be required to submit statistics relating to official

information requests to the oversight body so as to facilitate this monitoring function?

Yes (could just do an OIA request for this tho)
096 Do you agree that an explicit audit function does not need to be Included in the 01A

or the LGOIMA?

Yes.
097 Do you agree that the 01A and the LGOIMA should expressly enact an oversight
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function which includes monitoring the operation of the Acts, a policy function, a

review function, and a promotion function?

Yes if NZ Inc can afford it.
098 Do you agree that the Ombudsmen should continue to receive and investigate -

: complaints under the OIA and the LGOIMA?

Yes.
,099 Do  you agree that the Ombudsmen should be responsible fo r the provision of

guidance and advice?

Yes.
0100 What agency should be responsible for promoting awareness and understanding

of the OIA and LGOIMA and arranging for programmes of education and training for

agencies subject to the Acts?

[Ombudsman./

9101 What agency should be responsible for administrative oversight of the OIA and the

LGOIMA? What should be included in the oversight functions?

No specific comment at this time.
0102 Do you think an Information Commissioner Off ice should be established in New

Zealand? if so, what should its functions be?

No specific comment at this time. No- unnecessary cost.
O103 if you think an information Commissioner Office should be established, should it

be standalone or be part of another agency?

No specific comment at this time.

Local Government Official Information and Meetings Act 1987

,0104 Do you agree that the LGOIMA should be aligned with OIA in terms of who can

make requests and the purpose of the legislation?

No specific comment at this time.

0105 is the difference between the OIA and LGOIMA about the status of Information

held by contracAors justified? Which version is to be preferred?

[Access to information —discuss- possible to have a contractor with
information you don't have access to — who is a contractor?].

Other Issues

0106 Do you agree that the official information legislation should be redrafted and re-

enacted.

No specific comment at this time.
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Q107 Do you agree that the OIA and the LGOIMA should remain as separate Acts?

No specific comment at this time.
Q108 Do you have any comment on the interaction between the PRA and the 01

legislation? Are any statutory amendments required in your view?

The PRA has brought greater focus on the retention of all records,
including emails. The sheer quantity of information that is possibly relevant to
a request is huge. [Discuss- consultation with person the answer].
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