DEPARTMENT
of the PRIME MINISTER
and CABINET

24 August 2012

By email
Alex Harris
Email: fyi-request-422-60fca97d@requests.fyi.org.nz

Dear Ms Harris
Information request — submission on Law Commission’s review of the OIA

1 On 31 July 2012 the Department of the Prime Minister and Cabinet (“DPMC”) received the
following request from you under the Official Information Act 1982 (“OIA”):

Recently your organisation submitted to the Law Commission’s review of the Official
Information Act. Iwould like to request the following information under the OIA:

o a copy of your submission

o all drafts, advice, and internal communications (including emails) relating to -
that submission.

2 You might be aware that the Law Commission recently released all the submissions it
received as part of the OIA review. The submissions responded to the Commission’s issues
paper on the OTA and date from 2010. You can find the submissions on the Commission’s
website at http://www.lawcom.govt.nz/project/review-official-information-act-1982-and-
local-government-official-information-act-1987.

3 DPMC did not make a submission on the Law Commission’s OIA issues paper. In 2010
DPMC did, however, provide the Commission with some views on the OIA review. These
views were contained in letters dated 4 March 2010 and 27 August 2010 from the Secretary
of the Cabinet and in a letter dated 7 September 2010 from the Chief Executive of DPMC.
Please find enclosed copies of these letters.

4 Some information in the letters has been withheld. I have done so under section 9(2)(a) of
the OIA, to protect the privacy of natural persons. No public interest in releasing the
withheld information has been identified that would be sufficient to override the reasons for
withholding it.
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5 Please note that you have the right to complain about this decision to the Office of the
Ombudsmen under section 28(3) of the OIA.

Yours sincerely

\

Andrew Kibblewhite
Chief Executive

200168v1




4 March 2010

Emeritus Professor John Burrows QC @ @
Law Commissioner

Law Commission & %
Level 19

171 Featherston Street

Wellington 6011

New Zealand @ @

Dear Professor Burrows %@

Response to Law Commission rev@ cialin ion
1 Thank you for the opportu; ﬂ' oprovide i .@*
business unit of the De @ the Pri --“ 18ter and Cabinet tasked with providing

secretariat support to ¢mmittees and constitutional advice and
support to the Goyerno inister. This letter has been discussed within

the wider Depart
Applying the Act v %
et Office is com&

2 le with the case-by-case consideration of requests and with
s \W case-by-case method increases the risk of unpredictability
. .

e time-intensive for officials responding to requests, we
ledgedhe hehéfifs of the approach, including assessing each request or complaint on

i i s however, that the increasing willingness of the Office of the
Ombudsmian td hgtee that certain principles will prima facie apply to particular kinds of
inft i ery helpful.

Reasopéforwithholding information

3 ere the Cabinet Office withholds information under the Act, it is usually done so under
ne or more of the following grounds: :

3.1 under section 9(2)(f)(i) of the Act, where to do so is necessary to maintain the
constitutional convention for the time being which protects the confidentiality of
communications with the Sovereign or the Sovereign’s representative;

3.2 under section 9(2)(f)(ii) of the Act where to do so is necessary to maintain the
constitutional convention for the time being which protects collective and individual
ministerial responsibility;
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3.3  under section 9(2)(f)(iii) of the Act where to do so is necessary to maintain the
constitutional convention for the time being which protects the political neutrality of
officials;

3.4 under section 9(2)(f)(iv) of the Act, where to do so is necessary to maintain the
constitutional convention for the time being which protects the confidentiality of
advice tendered by Ministers of the Crown and officials; and

3.5  under section 9(2)(g)(i) of the Act, where to do so is necessary to maintain the

effective conduct of public affairs through the free and frank expgession of opini
by or between Ministers of the Crown and officials. @

3.6  under section 9(2)(a) of the Act, where to do so is nece f

natural persons;

3.7  under section 9(2)(ba)(i) of the Act, where to do-sw is necessary to prqtec

e

information which is subject to an obligationQ dence in nces where

releasing the information would be likely t0pxe} §YIPD imilar
information and where it is in the public inpéres %ﬁ tion continue to be

supplied,

4 We note, however, that the “maintena; r a similar phrase) is not a
stand-alone ground for withhold protected only to the extent
that the information at issue fall hasadvice” and “opinions”. The
Cabinet Office produces a lot of cox ation that does not fit neatly into these

of these kinds of doc
managed to withhol

address this, one
administration” i :

5 We also e thet sect] i) of the Act, which protects the confidentiality of
~ h the Soversten or the Sovereign’s representative, is drafted in rather a
Office generates internal material, notes to the Prime Minister,

as not always been straightforward. To
her ground of “good government” or “sound

overejgn and her representative. We have always withheld that other

Th % onnected problems resulting from developments in information technology.

7 t is that even with quite a specific request, large amounts of information can be
tieved relatively quickly from a department’s databases. The value of the information can
Pequite low (because of the trivial nature of many emails, repetition of information, etc). It
s, however, very time-consuming to assess.

8 The second issue concerns fishing expeditions. Developments in information technology
mean that large amounts of information can be quickly retrieved from a department’s
databases (for example, in response to a request for “all briefing papers to the Minister in the
last year”). Assessing that information, however, may well be a significant, time-
consuming, task (often involving a number of staff).
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9 In my view, the original intention of the Danks Report that broad requests or “fishing
expeditions” would not be facilitated is not adequately reflected in the Act. On the contrary,
we have heard the view expressed that developments in information technology, combined
with the policy intent expressed section 4(a) of the Act (which contemplates increasing
progressively the availability of information in New Zealand, in order to enhance respect for
the law and to promote the good government of New Zealand), means that information
requested in “fishing expeditions” can and should be assessed and released.

10 I think that this approach places undue emphasis on the principle of the progressive
availability of information, without an equivalent focus on the rider “andthereby to e e
tespect for the law and to promote the good government of New Zeal Tying u ic

staff for days reviewing reams of material is not necessarily the bests¢ paye

money. The Danks Committee, and the Act itself, recognise t eill always

be a balancing exercise. In some areas, such as fishing exp hink we @e sached
the “tipping point”, in terms of cost/benefit.
ively release

ewhen requests are

11 One possible response to this issue, which has bee
information — for example, online. That way, it

received. There are, however, two problems y utio eans that advice is
inevitably written for a public audience ratheg thay propéKaudigace — the Minister (or
Cabinet). Second, advice differs in its sefis gver timg. cision not to release a
briefing note proactively might need isited after @e month, or six months, or a year

— it would depend in each case.

ponge be t refusal of requests that are

12 Another possible policy res
i ¢ insufficiently particular, or (by

essentially fishing expedi

st e. In a very small office such as ours, such requests
can use upa,gieat deal of dur ayailable resources.

13 le re%;é) the increasing number and scope of requests, and (given
in

ng amount of material to assess, is the charging regime. As I
ply different approaches to the charging regime. It would be
ircumstances in which charging is appropriate. It would also be useful
e existing convention that MPs and political parties not be charged for

ent information can continue to be accommodated.

Possib ions / role of the Ombudsmen

-exsonable in administering the regime. We support the educative role of the Ombudsmen in
running training sessions about the operation of the official information regime. We note
that this role is not an explicit statutory function, and that the Office has assumed that
function in order to fill a gap. Consideration should be given as to whether this educative
role should be given a statutory basis, as, for example, is the case with the Privacy
Commissioner. We do not support the inclusion of sanctions in any reformed regime.

@ ¢ enjoy a constructive relationship with the Ombudsmen, and find their Office fair and
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15 We appreciate the opportunity to comment and would be happy to discuss the issues raised
further. Please contact _ , Deputy Secretary of the Cabinet, on :
in the first instance.

Yours sincerely

Rebecca Kitteridge
Secretary of the Cabinet

0, A
@i@
Q@&@
@% @W
&
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CABINET OFFICE
27 August 2010

Professor John Burrows, QC
Law Commissioner

PO Box 2590

Wellington 6140

New Zealand

Dear Professor Burrows

Review of official information legisl @l
et i
T

1 Thank you for providing the Ca
Commission’s draft issues paper o
that the issues paper is ag

£

.

2 ‘We intend to pr
published. In r

the discuss antiszl-collatidnyand research, and the second concerns the Cabinet
veto. X ‘

Substantial collati nd research . .
3 issu Moses that the Official Information Act should be amended to

e “reyi assessment” alongside “substantial collation and research” in séction
1. ith that proposal. Our concerr is with the underlying rationale for the
propos@g > as set out in the draft issues paper. The paper implies that “collation” and
“ distinct concepts from “review” and “assessment”, and that section 18(f)
& e broadened to include the concepts of review and assessment.

4 Sare aware that the Office of the Ombudsmen has traditionally taken a narrow
interpretation of section 18(f), and that many have accepted that interpretation as an
@ effective “ruling”. ‘We would, however, point out that that view is not universally accepted.
We have always maintained that the broader activities of review and assessment can and
should be brought within the phrase “collation and research”, We are currently disputing
this very point with the Office of the Ombudsmen, in response to an OIA complaint.

5 ‘We are worried that your issues paper will be seen as endorsing a particular interpretation of
section 18(f), as it is currently drafted. If you agree that the phrase “collation and research”
is open to interpretation, we would prefer your recommendation to be phrased as being
necessary to clarify the interpretation and intent of section 18(f).
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&,
;l'l_]e‘ Cabinet veto

6 The second point relates to your consideration of the Cabinet veto. It is our strong view that
the existence of the veto power, even as a latent power, continues to serve an essential
function in balancing the powers of the ‘executive and the Ombudsmen and promoting a
sense of comity between those parts of government. ~ T B

7 The veto may well yet be used if the Cabinet determines it is necessary in the public interest
to do so, and the Ombudsmen are aware of that fact. As your report notes, the executive
consistently complies with recommendations from the Ombudsmen. In, cases,
however, that is only because the Ombudsmen have moderated morg.¢ &positio
circumstances where the veto would otherwise have been deployed. @

8 The implicit knowledge of the veto’s existence is a useful ¢ rb
otherwise unaccountable nature of the powers possessed by the Ogbudsmen,
Ministers, in contrast, accountable to Parliament and ublic, havgre
before taking the dramatic, controversial, and (if j iewed)-€
exercise of the veto would constitute.

9 The Cabinet, however, is precisely the body thedemo %::
competence to fully balance the public if{srd guch cj ces.
10 Please contact me if I can speak eittfer of %
Yours sincerely @ @
Kebocoee. Vb 7
Rebecca Xitter] e
Secretary of biget \

o

169847v1 2




DEPARTMENT
of the PRIME MINISTER
and CABINET

7 September 2010

Emeritus Professor John Burrows QC

Law Commissioner &
Law Commission

PO Box 2590 :

Wellington 6011 & %

Dear Professor Burrows @ %
Law Commission Review of Official Informa lati@
Thank you for the opportunity to comm aw C@o s draft issues paper on
the review of official information legislati i$ is an@g area of the law, and |
ork.

welcome the Commission’s compr:

letter to you dated 27 August

| endorse the comments made he Cabinet
e proposal to remove the Cabinet veto

2010, and reiterate the copeetns r din

view, it certainly wao rhew n €ssential check and balance on the power of

the Ombudsme
official informa

and unfore %. :
would influ subje¢
within1é scyge of a req%

The fac veto nevar been used suggests it is operating as it should, and that no
h necessanh e absence of any real problems with the manner in which the veto
no erw apd uncertainty as to the effect of such a change, the status quo should
aintai K :
looxar o hearing of the Commission’s progress in relation to this project.

s sincerely

@ \Wevos

Maarten Wevers
Chief Executive

nce of such a check and balance could have perverse
xample, it is not known whether removal of the veto
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