Aide-mémoire

Date: 03 May 2021 Security Level: In Confidence

For: Hon Poto Williams File reference: REP-OT/21/04/325

Advice for Minister Williams on the adoption law reform

Purpose

This aide-mémaoire provides you with advice on the adeption law reform
discussion document to support any comments you,may have during Ministerial
consultation.

The public discussion document, supplementary{ summary document and
associated Cabinet paper have been circulated*for Ministerial consultation.
We are generally supportive of the Cabinet paper seeking agreement to release

the discussion document and the Supplémentary summary document for public
consultation.

Summary of the
discussion
document

The discussion document Sets out the state of adoption in New Zealand and
seeks people’s viewswon refierm. It outlines current adoption laws and practice,
some of the issues they\aise and sets out some high-level options for ways the
law could be chdnged..There are no preferred options inthe paper, and it does
not reflect a seiofproposals for reform. The document is divided into the
following key sections:

e What=is adoption: An overview of adoption, its purpose, and the
general process in New Zealand.

o(./Who isinvolved in adoption: Sets out who is involved in the process
and what their role is.

e Culture and adoption: The importance of culture in adoptions, the
Maori customary practice of whangai, and other customary adoptions.

e How the adoption process works: This discusses overseas and
intercountry adoptions, and how the domestic adoption process in New
Zealand works in practice.

e Impacts of adoption: The impacts that adoption can have on those
involved in the process includes the child’s right to identity and access
to adoption information and support.

e Surrogacy and the adoption process: Currently, adoptionis the only
mechanism to transfer full legal parentage from the surrogate to the
intending parents.

We provided significant feedback during departmental consultation on the
discussion document and much of this has been incorporated . SEIEIIRIHNEEEN
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Key risk identified
for the adoption law
reform

Risk of harm to children in intercountry adoptions from Pacific Island
countries

The lack of checks that take place before an overseas adoption is recognised
means that children are being adopted by applicants who New Zealand
authorities would consider unsuitable. The\risk of harm was evident in the case
of Joseph Matamata, who was convictedhin March 2020 of 23 charges of
trafficking and slavery. Key victimsdmthe case were i@ of Mr Matamata’s
adopted children who had been_Bteught to New Zealand from Samoa.

Until adoption laws are reformed, the overseas adoption pathway will continue
to exist and pose significantyisks to some of the children involved. Officials from
Oranga Tamariki, Ministry’of Business, Innovation and Employment,
Department of Internal Affairs, Ministry of Foreign Affairs and Trade, and
Ministry of Justice‘are=continuing to monitor and respond to care and protection
cases resulting’from these adoptions. We will provide you with a more detailed
briefing report (Ministry of Justice is leading) about this issue in the coming
weeks.

Next steps

If thediscussion document is approved by Cabinet, then public and targeted
consultation will occur over the three months from June to August 2021. Policy
proposals will then be presented to Ministers in late 2021/early 2022.

We will provide you with regular updates as this work progresses and would
welcome the opportunity to meet with you to discuss the issues raised and
answer any questions you may have about adoption law reform process.

Key milestones for the adoption law reform:

12 May 2021 Social Wellbeing Committee

June — August 2021 Public and targeted consultation
ERHIEEE
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Aide-meémoire

Cabinet paper
Date: 20 July 2020 Security Level: In-confidence
For: Hon Tracey Martin, Minister for Children

File Reference: REP-OT/20/7/155

Update on the sentencing of Mr Joseph Matamata on-rafficking and
slavery convictions

Purpose

To provide you with an update about the upéomifig sentencing (27 July 2020) of
Mr Joseph Matamata on trafficking and slavery convictions.

Background

In February 2020, we advised you.that @ criminal trial was due to commence
around the prosecution of MnMatamata for 13 charges of dealing in slaves and
11 charges of human traffickingy[REP-OT/20/2/011 refers].

EBIg of the victims werg'brought to New Zealand via the non-Hague
Convention intercountry, adoption pathway, and one of them is in the care of
Oranga Tamarikis*The victims were adopted from Samoa, a non-contracting
State to the Haguie Gonvention on Protection of Children and Cooperation in
Respect of Jmtereountry Adoption (the Hague Convention).’

The trial

On 17 March 2020, Mr Matamata was found guilty on all 13 charges for dealing
in slaves‘and guilty on 10 of the 11 charges of human trafficking.

This\sthe first case in New Zealand where combined trafficking and slavery
eharges have been laid against a New Zealand permanent resident.

The trial received media attention in New Zealand, Samoa and the United
Kingdom with a brief commentary SEIEIEY I \'ho came to New
Zealand via the non-Hague Convention intercountry adoption pathway. See
Appendix One for information about how Mr Matamata was able to use this
pathway.

T The Hague Convention is the international convention which establishes protections for children who are
adopted across borders. This Convention has been implemented into the law of New Zealand through the
Adoption (Intercountry) Act 1997. Non-contracting States have not ratified this agreement and are not
bound by the safeguarding processes it stipulates.
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Work underway There are currently three pieces of work underway to respond to concerns
about the intercountry adoption pathway [REP-OT/20/6/134 refers].

Drafting of Practice Guidelines for Oranga Tamariki staff on both child
trafficking and modern slavery. This has been done with a view to
strengthen the identification of victims of trafficking.

A Cabinet paper on adoption law reform has been delayedsbetause of
COVID-19. The Ministry of Justice now expects the precess to be pushed
out by six months, with a paper to Cabinet on the scope;objectives and
timeframes for reform considered post-election.

Update on the sentencing of Mr Joseph Matamata on trafficking and slavery convictions 2



Appendix One: Adoption reform implications for intercountry adoptions

Section 17 of the Adoption Act 1955 creates a pathway that enables intercountry adoptions to
occur outside the process established by the Hague Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption (the Hague Convention).

Adoptions concluded in an overseas Court may be recognised by Section 17 as having the same
effect as a New Zealand Adoption Order, even if the adoption process lacks adequate safeguards
for the children involved. The child may then be entitled to New Zealand citizenship or residency.
and brought to New Zealand by their adoptive parent. The absence of child-safeguarding'measures
may result in children coming to the attention of Oranga Tamariki due to care and protection
concerns. Officials from the Ministry of Justice have advised Oranga Tamariki that{sectien 17 of
the Adoption Act 1955 will be reviewed as part of adoption law reform.

Update on the sentencing of Mr Joseph Matamata on trafficking and slavery convictions 3
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Introduction

The New Zealand Adoption Act 1955 (the Adoption Act) was drafted post-war and during a time when
societal attitudes and beliefs were not accommodating of single women becoming pregnant; the rights
of children were not recognised within statutes; and when Pasifika made up less than 1% of the New
Zealand population. This Act has not been significantly amended or reformed since its enactment in
1955, however the domestic and international environment in which it operates has changed
considerably over the past 60 years.'

Significant changes in the domestic environment include New Zealand becoming a contracting state,of
international conventions which are aimed at protecting the rights of children? and changes to,pepulation
demographics. New Zealand has a growing Pacific population which now accounts for_over 8% of the
total population, compared to 1% in 1955. Additionally, the current international ‘envifonment is
characterised by increased human mobility and migration, humanitarian issuesysuch as conflict,
population displacement and pandemics, human rights issues such as traffickingssmuggling and slavery,
and the ever-increasing impact of climate change on vulnerable nationss Jnterpational literature has
shown that these characteristics produce drivers for children being adoptedzacross borders, however
they also bring significant risks for children when an intercountry adeption pathway does not have
adequate safeguarding measures in place.

The inherent risks that are now present for children who are the'subject of an intercountry adoption were
not considered when the Adoption Act 1955 was enacted fThe current application of the Act within New
Zealand's domestic and international landscapes gives riSe te concerns that overseas born children who
are the subject of adoptions, may not be afforded the protection that they require and are entitled to.

Section 17 — Effect of an overseas adoption

As a result of changes in the domestjeandtinternational landscape and the flexibility of the Adoption Act,
an ‘adoption pathway’ has emerged Where risks have been identified for overseas born children who are
adopted by people who reside in New Zealand. These people are usually relatives. These risks are related
to section 17° of the Adoptign?Act. This section recognises adoptions finalised in some overseas
countries as having the sghe Effect as an adoption made pursuant to the Adoption Act when the
adoption laws in those gotqtfies are compatible to New Zealand's adoption laws. The countries this law
engages are notecontracting states to the Hague Convention on the Protection of Children and Co-
operation in Regpectef Intercountry Adoption (Hague Convention). The key risk arising from adoptions
being concludéd in an overseas Court and subsequently being recognised under the s17 provisions, is
the potentidl absence of adequate safeguards to ensure the rights and interests of the adopted child are
upheld.

1 The New Zealand Government is currently undergoing a review of its adoption laws. More information is available on the
website of the New Zealand Ministry of Justice: https://www.justice.govt.nz/justice-sector-policy/key-initiatives/adoption-law-
reform/

2 United Nations Convention on the Rights of the Child (UNCROC) and Hague Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption

3 Section 17: Effect of an overseas adoption (1) Where a person has been adopted (whether before or after the commencement
of this section) in any place outside New Zealand according to the law of that place, and the adoption is one to which this section
applies, then, for the purposes of this Act and all other New Zealand enactments and laws, the adoption shall have the same
effect as an adoption order validly made under this Act, and shall have no other effect

4 Sections 3(2)(b) and 7 Citizenship Act 1977
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overseas Court in a manner recognised by section 17 of the Adoption Act by a New Zealand citizen other
than by descent, is afforded the right to obtain New Zealand citizenship by descent, provided the child
was aged under 14 years at the time the adoption order was granted.

Section 17 also has an immigration-related effect for recognised overseas adoptions of overseas born
children/young people aged 14-25 years. The intersect between section 17 and New Zealand immigration
instructions allows these adopted children/young people to obtain a Dependent Child Residence Visa,
enabling them to enter and reside permanently in New Zealand.

Section 17 within a Pacific context

Fiji is the only Pacific Island country which is a signatory to the Hague Convention. Applications\for
children who are domiciled in Fiji to be adopted by Fijian relatives in New Zealand, must compiwith the
Hague Convention. Section 17 of the Adoption Act 1955 is therefore not applicable foradoptidns from
Fiji.

For the remaining Pacific Island countries, New Zealand citizens or residents=ate often able to file
adoption applications in the Court of the Pacific country where the children reside./The adoption laws of
these Pacific countries are compatible to New Zealand adoption law, svhieh 'means that adoptions
concluded in their Courts are recognised under the provisions of g8l Z.,0f the Adoption Act. This
subsequently enables children adopted in those countries to re€elwe New Zealand citizenship or
Dependent Child Residence Visas.

The existence of section 17 of the Adoption Act, the .ihcreased growth of New Zealand's Pacific
population and interest from Pacific island communitigs®™n accessing education and employment
opportunities in New Zealand provides an explanatiemfor the high numbers of overseas adoptions still
being recorded, despite very few New Zealand-barn(children now being adopted. The highest number of
adopted children now recognised under Ney Z€aland’s adoption legislation are Pacific-born children, who
are the subject of interfamily adoptions €ohcluded in their country of origin and recognised by section
17.

An adoption concluded ingsa, RacCific country by New Zealand citizens or residents, which is then
recognised under the previSiens of section 17 of the Adoption Act, does not include any requirement for
evidence of child safeguarding measures within the overseas adoption process. New Zealand currently
relies on the other couniry to consider the child’s rights, best interests and welfare when deciding to make
the adoption. $0me countries may not take some of the steps New Zealand considers necessary to
safeguard ghildren’s rights. However, despite a potential absence of such safeguarding measures, the
grantingsof the’adoption order is likely to be recognised under the provisions of section 17 and will apply
to NewjZealand immigration and citizenship purposes.
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This situation highlights that section 17 raises potential questions about whether the NewjZealand
government is able to fulfil its international obligations under UNCROC,® within these challénging cross-
jurisdictional legal settings.

Tongan Adoption Law and Section 17 New Zealand Adoption Act

The movement of children between their biological parents and extendéd*family members through
‘gifting’ or customary adoption is not an uncommon practice in TioRgan culture and is grounded in
tradition and custom. ‘Family’ within Tongan culture, extends be{ond the western-centric definition of
family, and gives reference to the extended family which a childiis born into. The child is viewed by their
family and community as an estate (or tofi'a’), gifted to themby God, whereby the child will be cared for
and provided for, with an expectation that the child will develop traits such as humility, loyalty, and
respect, and give back to their family, community andkchurch as they transition into adulthood.® Within
this belief framework, the ‘best interest of the family may create conflict with the principle of ‘the best
interest of the child’. For example, a child who lasdecess to education and opportunities in New Zealand
may have a greater return for the family in theNorg-term.”

Despite all children being viewed in Tengah culture as a 'gift from God, traditional Tongan culture makes
a distinction between the caregivifig of children born in wedlock and those born as illegitimate children.
The former group are often, tréated®with customary adoption practices, while the latter group are often
subjected to formal legal pr6cecdings in instances where birth parents are unable or unwilling to care for
their illegitimate child, of Wilefe family members offer to care of the child. The adoption law in Tonga
was enacted in 1926 ahd'is referred to as the Maintenance of Illegitimate Children Act.

5 Article 381 organisations concerned with children should work towards what is best for each child

Article Z=All'children have the right to a legally registered name, and nationality. Also, the right to know and, as far as possible, to
be cared/forby their parents

Article’ 8"Governments should respect a child’s right to a name and nationality and family ties.

Article/9: Children should not be separated from their parents unless it is for their own good. For example, if a child is mistreating
o1 Reglecting a child.

Article 12: Children have the right to say what they think should happen, when adults are making decisions that affect them and to
have their opinions taken into account.

Article 19: Governments should ensure that children are properly cared for, and protect them from violence, abuse and neglect by
their parents or anyone else who looks after them.

Article 20: Children who cannot be looked after by their own family, must be looked after properly by people who respect their
religion, culture, and language.

Article 21: When children are adopted, the first concern must be what is best for them. The same rules should apply whether the
children are adopted in the country where they were born, or if they are taken to live in another country.

6 Corrin, J. Farran S. (Eds) (2019). The Plural Practice of Adoption in Pacific Island States: Chapter 7 Adoption in Tonga. Springer
Nature. Switzerland

7 Corrin, J. Farran S. (Eds) (2019). The Plural Practice of Adoption in Pacific Island States: Chapter 7 Adoption in Tonga. Springer
Nature. Switzerland
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The Act allows for applications to be made for the adoption of an illegitimate child, subject to the mother
consenting to the adoption. In compelling circumstances, the mother's consent may be dispensed with.
The granting of Letters of Adoption by the Supreme Court of Tonga extinguishes the rights and
obligations of the birth mother and recognises the adoptive parent as the legal guardian of the child.
Letters of Adoption can be granted if the adoptive applicant is considered to be ‘fit and proper’.®
Furthermore, before the of granting Letters of Adoption there is an expectation by the Court that
consideration will be given to the paramountcy principle of the ‘best interest of the child'.

Tongan adoption law is compatible with New Zealand Adoption law which means that the section 4/
provisions apply. Therefore, for cases where Letters of Adoption have been granted by the Supreme
Court of Tonga in favour of applicants who are New Zealand citizens or residents, the child can enterand
reside permanently in New Zealand with their adoptive parents. However, despite section 17 notrequiring
overseas adoption processes to include child safeguarding measures, the judiciary in Tonga noted that
there are additional complexities when domestic adoptions in Tonga occur within this crosg-jerisdictional
context. The Supreme Court is effectively ruling on an intercountry adoption. Given, this, the Supreme
Court recognises that extra caution is required before granting Letters of Adoption When the intention is
for the child to leave Tonga to be raised in New Zealand by their extended,family.) The Supreme Court
has noted that the driver for intercountry adoptions may be grounded ji, &pérceived belief that the
adoption will provide a permanent immigration status which could afférd” the child with better life
opportunities in New Zealand. However, this may conflict with what i§ inthe best interest of the child.?

A Practice Model to mitigate against s17 risks for Tongan childfenibeihg adopted by relatives residing in
New Zealand

Tonga and New Zealand both have adoption laws which were drafted many decades ago and reflect
societal beliefs and attitudes of that time which, arg how significantly different in modern-day society.

Tonga has adopted a model of practice to address the risks recognised. This model demonstrates that
child safeguarding measures cafph&successfully introduced within the existing challenging and outdated
legal framework for intercogntry=adoptions between Tonga and New Zealand. This model is built on the
key principles of UNCR@E,%6 which both Tonga and New Zealand are contracting states, whereby
intercountry adoptionsyshould only occur when this care arrangement is in the best interest of the child
and when all other means of caring for the child in Tonga have been exhausted (principle of subsidiarity).

With an incréase*ih the number of adoption applications filed in the Supreme Court by family members
residing dfl.New Zealand, the primary challenge for the Tongan Court was to be able to be satisfied that
appligants*Wwere ‘fit and proper’ to be granted orders. The applicants need to fulfil the parenting role and
regponsibility for a child not born to them.

In 2019, Lord Chief Justice Paulsen took steps to ensure that the Supreme Court in Tonga was fully
informed on adoption applications from New Zealand-based applicants. As a result, a Practice Direction
was drafted in collaboration with Oranga Tamariki and the Tongan Attorney General’s Office. This
Practice Direction involved negotiating an agreement with Oranga Tamariki to provide full assessments

8 316(2) Maintenance of lllegitimate Children Act
9 Unreported, Supreme Court, Tonga, Paulsen CJ, 12 February 2015) available via www.paclii.org at (2015) TOSC 5. Unreported,
Supreme Court, Tonga, Paulsen CJ, 11 March 2015) available via www.paclii.org at (2015) TOSC 10.
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(often referred to as Home Study Reports) on the suitability of the adoptive applicants who reside in New
Zealand.

On 5 June 2019, Lord Chief Justice Paulsen issued the Practice Direction.’® This Direction requires that
applicants who are resident in New Zealand and who file for Letters for Adoption in the Supreme Court
of Tonga must provide evidence that they are of good character and that they are suitable to adopt.
These requirements include the adoptive applicants providing the Court with a New Zealand Police check
and a full assessment by Oranga Tamariki of their circumstances in New Zealand. The applicants must
also demonstrate how the adoption will promote the welfare and best interests of the child. The Couit
of Tonga will not progress an application to adopt without these requirements being met'". Since%the
Practice Direction was issued in June 2019, Oranga Tamariki has provided 12 Home Study Reports, to
the Attorney General's Office in Tonga, involving 23 children.

Summary

The modern society that Tongan and New Zealand Adoption legislation is now @pekating within is vastly
different to the eras when these laws were drafted and enacted. Since 1926@nd\] 955 respectively, there
have been significant changes in societal attitudes and beliefs, and migrafioripatterns. Additionally, and
most notably, Tonga and New Zealand have ratified UNCROC which piovides a common understanding
between our two nations to enable dialogue to take place on mattets affecting children crossing our
respective borders.

Section 17 of the Adoption Act 1955 has placed NewSZe&aland, inadvertently, in a position of being a
‘receiving country’ for the adoption of Pacific-born cHildren'by New Zealand citizens and residents. Other
than Fiji, none of the Pacific countries, including, Tahga, have ratified the Hague Convention. This allows
for the adoption of children resident in theseseOuntries to be recognised by New Zealand domestic
adoption legislation with immigration and €itizermship implications.

Within a Pacific cultural context, thelcongept of children being separated from their birth family to live
with extended family overseas and seék®better opportunities is not unusual. However, when a key driver
for adoption is solely to obtaindmmigration and citizenship status in New Zealand, there is a risk that a
number of the rights of the chjldren will not be met. An adoption under these circumstances, and where
there is an absence of child'safeguarding measures and child-centred decision-making, has the potential
to have a significant apdvadverse impact on the child’s safety, development, dignity and well-being.

The Practice Diregtion introduced by Lord Chief Justice Paulsen has afforded Tongan children greater
protection apd $afeguards when they are adopted by relatives who live outside of Tonga (who are usually
residing i New Zealand). The Practice Direction is an example of an operational measure which has
been® guecessfully introduced, in collaboration with Oranga Tamariki, within a challenging legal
envirdnment. The Practice Direction has introduced requirements within the Tongan adoption process,
which are aimed at upholding the protection of the rights and best interests of Tongan children who are
the subject of intercountry adoptions.

10 Attached as Appendix “A”
11 Appendix “B” - Practice Direction — Operational Process
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Appendix “B” — Practice Direction — Operational Process

1.

After an application for an adoption is received by the Registrar in the Tonga Court, and it is
determined that the applicants reside in New Zealand, the file is referred to the Attorney General’s
Office

A Counsel in the Attorney General's Office is appointed to the file as the Guardian ad Litem (GAL).
The GAL's role includes making a request to Adoption Services, at Oranga Tamariki-Ministry for
Children, for a Home Study Assessment to be completed on the suitability of the applicants.

The Home Study Assessment completed by an Adoption Social Worker involves the applicant(b
providing their consent for Oranga Tamariki to complete Police checks and child protection data

checks. \
The applicants must also provide to the Adoption Social Worker medical reports from tWoo or
and two references.

Face-to-face interviews are then conducted by the social worker with the applicants, Whi ntribute
to the completion of a Home Study assessment.

The Home Study Report completed by Oranga Tamariki for the Supreme Court @f fonga, provides an
assessment on the suitability of the applicants to adopt a child and whether t @ doption will promote
the welfare and best interests of the child.

On completion of the Home Study Report, Oranga Tamariki forward port directly to the GAL,
who files it with the Supreme Court and the adoption application gan%h€n proceed.
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CHILDREN ACROSS BORDERS CROSS-AGENCY WORKING GROUP

Terms of Reference

Our Purpose & Roles
(Why we exist and who we are)

PURPOSE

The Children across Borders Cross-agency Working Group (CABWG) works to
develop a cross-agency approach for:

1) responding to issues on adoptions involving non-contracting states
(specifically on the quality and availability of information to support
decision-making)

2) engage with governments of Samoa and Tonga to improve information
sharing and provision of appropriate reports related to inter-country
adoptions.

The ultimate deliverable for the CABWG will be an update and advice to Ministers in
July 2019, in accordance with the agreed recommendations in the report dated (12
December 2018) seeking agreement to our proposed approach.

Members of the CABWG are expected to:

Deliver the agreed work plan (understand risks, objectives and progress)
Provide strategic and operational advice from respective business areas

Act as a conduit for information-sharing between the working group and the
relevant officials in the agency business area

Escalate and take action to mitigate risks and issues as required
Provide assistance to assess impacts in respective areas

Ensure sufficient resource availability to input on required work
Ensure the quality of work produced is of an appropriate standard.

MEMBERSHIP

Membership is agreed by the CABWG and will include officials from the following
agencies:

Oranga Tamariki —Ministry for Children (Chair)

Ministry of Social Development

Ministry of Justice

Ministry of Education

Department of Internal Affairs

New Zealand Police

Ministry of Business, Innovation and Employment (Immigration New Zealapd)
Ministry for Pacific Peoples

Ministry of Foreign Affairs and Trade

RESPONSIBILITIES

Members of the CABWG are expected to:

e bring expert understanding of the relevant agency/business area to
augment the knowledge, understanding and thinking of work related to the
policy agenda Children Across Borders
drive momentum and ensure the CABWG cross-agency work plan is
delivered within agreed parameters
work in partnership to identify dependencies and leverage opportunities
for collaboration on policy issues
assist with effective identification, mitigation and management ofirisks
and issues
use the working group as a forum to raise concerns, emerging risks and
operational responses to the relevant agencies impaediately
work together to report to Senior Leaders and Ministers as appropriate
with updates and advice regarding issues covered by the CABWG.

Members of the CABWG are expected to aet as.a conduit for their agency on
and for matters addressed by the CABWG.

In doing so, members of the CABWG'have a responsibility to:
apply their respective exp@rtise
constructively discdss matters
collectively own.the decisions made
commit sufficient time to fulfil their outlined responsibilities.

AUTHORITY

Makereedmmendations and endorse CABWG work plan activities

Ensure completion of the programme components to an adequate
standard

Ensure availability of resources to the work streams and programme team
as agreed

ADMINISTRATION

Oranga Tamariki—Ministry for Children officials will facilitate meetings
and provide the Secretariat function for the CABWG.

FREQUENCY OF MEETINGS

e The group will initially meet bi-monthly with consideration given
to the forward agenda. The frequency of meetings may increase
if the forward agenda requires.

AGENDA AND PAPERS

e The forward agenda will be developed by the Chair with input
from other working group members.

e The agenda and papers will be prepared and distributed to the
CABWG members and attendees at least two working days
before a meeting.

MINUTES

e The minutes will record key discussion points, decisions and
actions. The minutes will be circulated with the preceding
meeting pack and approved at the following meeting.

EVALUATING PERFORMANCE

e The Chair, in conjunction with the CABWG members, will
continually review the purpose, scope and functions of the
group and adjust accordingly as need arises.
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Report

1

Date: 31 July 2019 Security Level: IN CONFIDENCE

To: Hon Tracey Martin, Minister for Children

Promoting the safety and wellbeing of children involved in
intercountry adoptions

Purpose of the report
1 This report seeks your agreement for Oranga Tamariki-Ministry for Gitdren (Oranga Tamariki)

B d updates you on a proposed cross-agency approaech te promote the safety and
wellbeing of children involved in intercountry adoptions.

Executive summary

2 Currently, some intercountry adoptions of children anthyoung people are leading to poor
outcomes, including abuse (physical, emotionaland $exual) exploitation for child labour, or
rejection post adoption. These adoptions onlyfMyoive children from non-contracting States to
the Hague Convention on Protection of Chiltiten/and Cooperation in Respect of Intercountry
Adoption (the Hague Convention).! The, dreatest numbers of children being adopted by New
Zealand citizens or residents are frafp*€amoa, which is a non-contracting State.

3 Alack of information sharing befweépn New Zealand and non-contracting States to the Hague
Convention is contributing to these poor outcomes.

We seek your agreément to begin negotiations on a formal arrangement to agree high level
principles and,expresSs non-binding commitments focused on promoting the safety and
wellbeing qf chiddrgh. Under international law, an Arrangement is an agreement between the
governmept'departments of two different countries, with a lower status than a Treaty. This is
the firststeptowards creating better formal channels of information sharing between Oranga
Tamarikiahd the Samoan Family Court. If you agree, we will begin formal negotiations with
offictafsifrom the Government of Samoa in August 2019.

5 ~JHis'paper also updates you on a cross-agency approach that formalises how agencies are
working together to respond to issues related to intercountry adoptions. The key components
of this approach are information sharing between agencies, and improving referral pathways
and case management for active child protection cases. The overall purpose is to ensure that
intercountry adoptions from non-contracting States to the Hague Convention are made in the
best interests of children.

' The Hague Convention is the international convention which establishes protections for children who are
adopted across borders. This Convention has been implemented into the law of New Zealand through the
Adoption (Intercountry) Act 1997. Non-contracting States have not ratified this agreement, and are not
bound by the safeguarding processes it stipulates.
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Recommended actions
It is recommended that you:

1 note that in some cases intercountry adoptions from non-contracting States to the Hague
Convention continue to lead to poor outcomes for children when they arrive in New Zealand

2 note that one of the key issues that leads to poor outcomes in cases of intercountry adoptiofis
is the absence of robust information sharing arrangements

3

4 _
Agree / Disagree

5 note that a cross-agency working group has been established to,engure key agencies are

working closely together to promote the safety and wellbeing ofehildren involved in
intercountry adoptions

6 agree to forward this report to the Minister of Foreign Affdirs Jthe Minister of Immigration, the
Minister of Justice, the Minister of Internal Affairs, the Mihister for Pacific Peoples, the Minister
for Social Development, the Minister of Police, anthtfte Minister of Education for their
information.

Agree / Disagree

S 1
Trish Langridge Date
Deputy Chief EX& ® Services Group
HofTracey Martin Date

Minister for Children
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Some intercountry adoptions are leading to poor outcomes for
children

7 In December 2018, we advised you that in some cases intercountry adoptions are leading to
poor outcomes for children from non-contracting States to the Hague Convention [REP-OT-18-
11-401 refers]. This includes situations where children have been subjected to abuse
(physically, emotionally and sexually) exploited for child labour, or rejected post adoption.

8 To respond to these issues and improve outcomes for the children who are impacted, you
agreed for officials to undertake further work in three areas:

e work with the Government of Samoa to provide feedback on the redrafted S&moan
adoption legislation

e work across relevant agencies on a formal cross-government dpproach to respond to the
poor outcomes for some children as a result of intercountry @deptions, specifically focused
on improving the quality and availability of information to,ifgpreve decision making.

9 This report provides you with an update on developments/im{hese three areas.

Barriers to information sharing are ¢ohtributing to poor
outcomes following intercountry adoptions

10 An ‘intercountry adoption’ is the process by whith adoptive parents adopt a child from an
overseas country to establish permanent Jegal*¥ights and responsibilities for that child, usually
with the intent to bring that child to theinceuntry to live with them permanently.

11 Intercountry adoptions in New Zgaland are facilitated by certain provisions of the Adoption Act
1955 (the Adoption Act), couplgd with either the Citizenship Act 1977, or New Zealand
Immigration instructions. Applicatieris for adoption can be made in either the New Zealand
Family Court or offshore juriSdictions. The Adoption Act recognises adoptions finalised in some
offshore jurisdictions as Ha¥ing the same effect as an adoption granted in New Zealand.
Intercountry adoptions(can provide a pathway to New Zealand citizenship or residency.

12 The greatest nugnbersvof children being adopted by New Zealand citizens or residents are
from Samoaaand%oa lesser degree from Tonga.? Neither country is a contracting State to the
Hague Cogventiefi. There are also small but increasing numbers of children being adopted
from counfrias which are considered fragile states.®

13

% From 2015 — 2017, 1683 Samoan children under the age of 14 were granted citizenship following an
intercountry adoption. During this time 24 children under the age of 14 from Tonga were granted citizenship.
The number of Samoan children granted citizenship after an intercountry adoption has increased since
2010, when 222 Samoan children were granted citizenship, compared with 771 in 2017.

® Fragile states are characterised by weak governance, limited administrative capacity, chronic humanitarian
crises, persistent social tensions, and often, violence or the legacy of armed conflict and civil war.

Promoting the safety and wellbeing of children involved in intercountry adoptions 3



14 As we identified last year, the following issues with intercountry adoptions for children from
non-contracting States mean that adoptions may not be in the child’s best interests.

14.1 There may be limited or no formalised information sharing arrangements between
New Zealand and the child’s country of origin. In these situations, it can be difficult to
determine if the child is in need of an adoption and whether an adoption will promote
the welfare and best interests of the child. This is a key issue that contributes to pogk
outcomes for children.

14.3 Courts in other countries may have insufficient information abodt the suitability of
adoptive applicants that are residents of New Zealand. Fohekample, New Zealand
applicants with convictions for sex offending, or significant cafg and protection histories
with Oranga Tamariki have been approved to adopt by oyegs€as courts.

15 These issues occur both in adoption applications granted jiathe New Zealand Family Court, as
well as in overseas courts. For adoptions granted in Néw'ealand, agencies and the Family
Court may struggle to get information from other cougithies. For adoption applications granted
overseas, agencies have no involvement unless asked, for information. This lack of information
sharing means that the suitability of adoptive apglicants cannot be assessed and that the
child’s best interests are not always fully congidered.

Over the last six months we*have had positive engagement with
Pacific Island countries

16 Since we last updated you,
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* This would require judges in lower courts to request information from Oranga Tamariki on the suitability of
applicants based in New Zealand when considering applications for intercountry adoptions.
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We have developed a cross-agency approach to re§ppnd to
intercountry adoptions that lead to poor outcomésor children

27

28

29

30

Alongside working with our Pacific neighbours, we have also been WosKing to formalise a
cross-agency approach to respond to issues related to intercouftyy adoptions.

This has included establishing a cross-agency working groupyled by Oranga Tamariki, and
with officials from the Ministries of Education, Foreign Affairsland Trade, Justice,

Pacific Peoples, Social Development, the Departmentwf Ynternal Affairs, and Immigration New
Zealand.

The purpose of the group is to work across releant agencies to respond to issues related to
intercountry adoptions, with a particular foeus givimproving the quality and availability of
information to support decision-making.

The approach formalises measuresttha@tNO€ working group has introduced to promote the
safety and wellbeing of childrenereSsing borders. It includes two key components.

e Information sharing between Agencies and across horders - this helps to identify when
children could be unsafefand allows agencies to take proactive steps to prevent this.
Agencies share and geQudst information using Section 66° of the Oranga Tamariki Act
(1989) that came jatQ'effect on 1 July 2019, as well as the Privacy Act, specifically,
principles relatipg YQMaintenance of the faw.® A joined up approach is needed because
internationalkghild Welfare cases may include complex criminal, immigration, and border
security iSsues)

¢ Refergal pathways and case management - these enable agencies to identify vulnerable
and.atxisk children and young people who have left their country of origin and crossed
New’ Zealand borders. This involves a case by case exchange of information to enable
sef8vant agencies to agree how cases will be progressed, as well as identifying a lead
agency to ensure children and young people receive appropriate support and access to
services.

1 his approach captures the overarching steps that agencies have taken and are implementing in
order to achieve better outcomes for children. Appendix one sets out other work underway across
government on adoption related issues.

® Section 66 of the Oranga Tamariki Act (1989) enables proactive and voluntary sharing of information related

to the safety and wellbeing of children between professionals and agencies.

® Principle 11(e)(i) of the Privacy Act (1993) allows information to be shared if doing so avoids prejudice to the

maintenance of the law, including the prevention, detection, investigation, prosecution and punishment of
offences.
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Next steps
31

32 We will also continue to update you on the cross-agency working group and approach as
required.
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Appendix one: work underway across government on adoption
related issues
33 Over the last six months agencies have been involved in a range of issues related to

intercountry adoptions and associated issues. This has included: %L
A meeting with the Principal Family Court Judge. In May 2019, officials from the q
Ministry of Justice, Oranga Tamariki, Department of Internal Affairs, and Immigration N

Zealand met with Principal Family Court Judge Moran to discuss adoptions involvin
children from fragile states. Judge Moran was concerned about the issues we raiégnd

indicated she would discuss these issues with her judicial colleagues.
t? ]

e Advice on reform of the Adoption Act. The Ministry of Justice is intending rovide
advice to the Minister of Justice in September 2019 on options for adopmf rm. This

follows previous advice to the Minister of Justice in December 2018. requested a
*

copy of this report is forwarded to you.
e A criminal prosecution that is likely to attract significant m@ention. Immigration

New Zealand is leading a prosecution against Joseph Mata o is alleged to have
committed a number of crimes over an extended period of&gainst young people. Mr
Matamata is facing eight charges of human trafficking alg charges of dealing in slaves.
Further charges are currently being considered rel tﬂ n additional |l oung people
who Mr Matamata brought to New Zealand from S sing the intercountry adoption
pathway. The case has already attracted mecﬁ@r ge, and more is likely when the trial

begins in February 2020.

e Immigration New Zealand is being rpa@\ﬂy to proceedings in the New Zealand
Family Court. When applications are or an intercountry adoption involving a fragile
state, Oranga Tamariki now requestd that'immigration New Zealand is made party to the

proceedings, so that they can i formation about the adoptive applicant. In each
case so far, the applicant h et in New Zealand through a refugee pathway.

o*\é@&
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<> ORANGA
- TAMARIKI

Ministry for Children

Report a9
Date: 12 December 2018 Security Level: In Confidence qcb

To: Hon Tracey Martin, Minister for Children .

Cross-agency approach to intercountry adoptions ?S)

Purpose of the report

1 This report seeks your agreement to cross-agency work to respond N@ that arise when
New Zealand citizens or permanent residents adopt children from tractmg States to
the Hague Convention on Protection of Children and Cooperatiop,i pect of Intercountry
Adoption (the Hague Convention).’ &

Executive summary K

2  Certain provisions of the Adoption Act 1955, co trends in international migration, are
leading to poor wellbeing outcomes for some ad& hildren and pose potential risks to our
immigration and security systems.

@understandmg about the rights of children has
rtant international human rights instruments.
ways not envisaged or intended at the time it was
enable adoptions of children from non-contracting

3 Since the Adoption Act came into force in ]
developed, and New Zealand has ratifie
The Adoption Act may now be beip
drafted, particularly the provisi '
States to the Hague Conventi

ariki has responded to a number of cases where intercountry
acting States have led to very poor outcomes for children
|zens or permanent residents. This includes cases where children
ically, emotionally, and sexually), used as child labour, or rejected

4 Over the past year, Orang
adoptions involving no
adopted by New Zea
have been abused
post-adopti

on
5 Inall instan@ks and poor outcomes appear to relate to weak screening and information
sharing Betweéfl New Zealand and authorities in the child’s country of origin. In particular:

be limited or no formalised information sharing arrangements between New
d and the child’s country of origin

courts in other countries may have insufficient information about the suitability of adoptive
applicants that are residents of New Zealand.

welfare is a primary concern, other agencies have raised concerns about broader issues,

Q@é The issues and risks arising from intercountry adoptions span across government. While child

including immigration and security.

! The Hague Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption is the international
convention which establishes protections for children who are adopted across borders. This Convention has been
implemented into the law of New Zealand through the Adoption (Intercountry) Act 1997.
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9

The issues identified in this paper are complex and interconnected. There is a real need for
agencies to work together to respond to these issues, with clear roles and responsibilities. We
propose to provide you and other relevant Ministers with advice in July 2019 outlining how
agencies intend to work together (including who will lead the working group and how and
when we will report to Ministers), and recommended steps to improve information flows with
Pacific Island countries and fragile states where practicable.

The Ministry of Justice has prepared separate advice to their Minister on opportunities for
reform of adoption legislation. This report complements the Ministry of Justice’s advjceé

Recommended actions

It is recommended that you:

1

Note that Oranga Tamariki has identified a range of issues that arise when New Zealand
citizens or permanent residents adopt children from non-contractihgzStates to the Hague
Convention on Protection of Children and Cooperation in Respeé¢tef*Intercountry Adoption,
which can create poor wellbeing outcomes for adopted children;

Note that, in addition to concerns about adopted children's Wellbeing, these issues have
broader implications across government, and involve otheriinisterial portfolios;

Note that Oranga Tamariki is currently working acrogs\agéncies to develop better processes
for sharing information within the existing legislative,settings;

Agree that Oranga Tamariki develop adviee with other relevant agencies on a formal cross-
government approach to respond*o‘the issues that have been identified, with a particular
focus on improving the quality and availability of information to improve decision-making in

relation to adoptions involving hapsContracting States;
gree Disagree

Note that, if you agre&, Ogariga Tamariki will report back to you by July 2019 with advice on the
purpose and approach for a cross-government response,

Disagree

Disagree

10 Note that this report complements a paper prepared by the Ministry of Justice “Adoption laws:

Background information and opportunities for reform”, which examines the underlying
framework of adoption by New Zealand citizens or permanent residents;
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11 Agree to forward this paper to the Minister of Foreign Affairs and Trade, the Minister of
Justice, the Minister of Immigration, the Minister of Internal Affairs, the Minister for Pacific
Peoples, the Minister for Social Development, the Minister of Police and the Minister of
Education for their information.

@isagree
=\ s }\9%

Trish Langridge ] Date \

Deputy Chief Executive
Care Servi ?\

S

on Tracey Martin
inister for Children
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The Adoption Act 1955 is regularly used to facilitate intercountry
adoptions

1 New Zealand's adoption legislation was enacted in 1955 in direct response to the post-war
period. The Adoption Act 1995 (the Adoption Act), administered by the Ministry of Justice,
provides for the transfer of legal rights and responsibilities in relation to a child from birth

parents to adoptive parents.

2 There are two provisions in the Adoption Act which are regularly used to facilitate adoptions (L
for children from non-contracting States to the Hague Convention on Protection of Children cb
and Co-operation in Respect of Intercountry Adoption (the Hague Convention).? These q
adoptions can take place in the New Zealand Family Court, or in an overseas court, and tah\

on the status of an ‘intercountry adoption’. \r
3 An ‘intercountry adoption’ is the process by which adoptive parents adopt a child fr
overseas country through permanent legal means, usually with the intent to brin ild to

their country of residence to live with them permanently. Intercountry adoptions can provide a
pathway to New Zealand citizenship or residency.

The Adoption Act no longer reflects how children a;@red across

borders
4 The Adoption Act no longer accurately represents how childrepiarésmoved across borders, or
modern adoption practices. Understanding about the right hildren has developed further

since the Adoption Act came into force, and New Zea ratified important international
human rights instruments.

5 The provisions relating to intercountry adoption@bw be being used in ways not
envisaged or intended at the time they were deaftedh Of particular interest and concern are the
risks that have been identified when childre d%ﬁ)eing adopted from Pacific Island countries
and fragile states (characterised by weaKk géhance, limited administrative capacity, chronic
humanitarian crises, persistent social téhsiohs, and often, violence or the legacy of armed
conflict and civil war).?

6 The greatest numbers of over, n children who are being adopted by New Zealand
citizens or residents are from a and Tonga. Neither country is a contracting State to the
Hague Convention. There also small but increasing numbers of children being adopted
from countries which ar, ile states.

7  Appendix One provi overview of how the Adoption Act facilitates intercountry adoption,

the immigration ions, and numbers of intercountry adoption by country based on

available d

ta.
Poor inf Qn flows with non-contracting States create risks for
childrep:swwellbeing

8 W r an adoption occurs for an overseas-born child, either through the New Zealand Court
overseas court, decisions should be made in the best interests of the child. To support
@ s, it is essential for information to be shared between agencies and countries.

Oranga Tamariki has established effective information-sharing processes with some non-
@ contracting States. For example, Oranga Tamariki funds the Tongan Women and Children’s
Q~ Crisis Centre to provide Child Study Reports to support adoption applications for children from
Tonga, which are being concluded in the New Zealand Family Court. Additionally, the Tongan

% Under the Hague Convention, any adoption that involves one or more parents from a Contracting State (e.g.
New Zealand) and a child that is living in another Contracting State must be undertaken in accordance with
the process set out in the Hague Convention. In short, this means that agencies of Contracting States are
required to exchange information and be satisfied that the adoption is in the best interests of the child.
Non-contracting States are not bound by these rules.

% http://www.imf.org/external/np/pp/ena/2012/042512.pdf
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Attorney General’s Office recently engaged with Oranga Tamariki to request suitability
assessments of adoptive applicants who are resident in New Zealand but who have applied to
adopt in the Supreme Court of Tonga.

12 We have identified the following issues with intercountry adoptions for children from non-
contracting States governed by the Adoption Act, which mean that adoptions may notge in
the child’s best interests:

12.1 there may be limited or no formalised information sharing arrangements'&wgen New
Zealand and the child’s country of origin. In such cases it is difficult to detegmine if the
child is in need of an adoption, and whether an adoption will promoteftfiewelfare and
the best interests of the child

12.2

12.3 courts in other countries may have insufficientinformation about the suitability of
adoptive applicants that are residents of New<Zealand. When considering an adoption
application, courts in non-contracting Statag should ideally request information from
New Zealand authorities about the suitability'ef the adoptive applicants. Approaches
vary between countries.

13 These issues are evident both in adoptignsedficluded in the New Zealand Family Court, and
overseas courts. For adoptions cop€luded.here, we may struggle to get information from other
countries. For adoptions concludegfoverseas, we have no involvement unless we are asked for
information.

Oranga Tamariki has résponded to cases where adoptions involving
non-contracting State’s have led to poor outcomes for children

14 Qver the past yearwehave responded to a number of cases where intercountry adoptions
involving non-deritracting States have led to very poor outcomes for children adopted by New
Zealand citizens or permanent residents. This includes cases where children have been
abused (physicafly, emotionally, and sexually), used as child labour, or rejected post-adoption.

*

4571/ adoption orders granted in an overseas court to a New Zealand adoptive applicant
who is a convicted sex offender

15.2  adoption orders granted in an overseas court to New Zealand adoptive applicants
who have a significant care and protection history with Oranga Tamariki relating to
care of their own children

15.3  children in their adolescent years adopted to provide housekeeping labour to family
members in New Zealand

% The case studies have been provided for the purpose of facilitating free and frank advice to Ministers.
Before releasing any of the following case studies to the public, please consult with Oranga Tamariki, MBIE,
NZ Police, DIA and MFAT given the sensitive details (for example, personal information) contained within
the case studies and the basis on which these have been provided to Ministers.

w
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15.4  children adopted by family members to provide labour to family-owned businesses
operating in New Zealand

15.5  children removed from their intact biological or long-term carers (e.g. grandparents)
and siblings in their country of birth, and adopted by extended family which the
child/children have had no previous relationship with

15.6  children adopted but not residing with the individual/couple who adopted them. The
care of these children is handed to others upon entry to New Zealand

15.7  children being adopted and gaining New Zealand citizenship, but not coming to live ip
New Zealand. In some of these cases, a New Zealand passport becomes a meang of
entering other countries (notably Australia). This is a particularly relevant issue wherg
the children are older adolescents from fragile states who would, if formally migrating
to either country, require a police or security clearance. This pathway being gsethto
enter Australia has the potential to impact on the Trans- Tasman TravelAiangément

15.8  multiple adoptions by the same applicant/s, often within a very short timeyframe

15.9 Samoan adoptive parents resident in New Zealand who have dischakget adoption
orders they hold for a particular child, through the Samoan Farpily Court. This revoking
of an adoption order potentially leaves Samoan children havifg alawful immigration
status in New Zealand obtained through the adoption pathway, but being left with no
legal guardian or parent resident in New Zealand

15.10 suspected identity fraud of the children who are thefsdgject of the adoption
applications.

Risks with intercountry adoptions spap@cross government

16 As the list of cases at paragraph 15 shows, thejssués and risks arising from intercountry
adoptions span across government.

17 Oranga Tamariki has been engaging witi™other government agencies to identify and mitigate

18 We have been working withithe ™fnistry of Business, Innovation and Employment (Immigration
New Zealand), Ministry ofFareign Affairs and Trade, the Department of Internal Affairs, the
Ministry of Justice, the Ministry of Social Development, the Ministry for Pacific Peoples, the
New Zealand Police,fanththe Ministry of Education.

19 At an operatiofial¥evel, this engagement is on an as-needed case-by-case basis. We also meet
to discuss dnd identify emerging trends and themes. Together, agencies have identified
several i8sues that suggest further action is required.

20 This section of the paper outlines the issues that we have identified at a high level. The
followdhd section sets out our recommended response. Agencies have been consuited on this
pap€h and are able to provide more detailed advice on specific aspects if desired.
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We recommend a cross-agency response to these risks

We recommend formalising a cross-government approach to improve
information flows with other countries

26

27

28

29

30

The issues identified in this paper are complex and interconnected#Jhére is a real need for
agencies to work together, with clear roles and responsibilities feg résponding to the different
issues.

We recommend that agencies work together to provide yeu and other relevant Ministers with
advice on steps to improve the processes governing agoptions of children from non-
contracting States to the Hague Convention which aféyeéeognised under the Adoption Act, to
better protect the interests and welfare of childrematippted by New Zealand citizens and
residents.

Working across agencies will enable us to,donsider child welfare, SiEIGGEGEGE

aspects in a coordingted way and provide comprehensive advice to
Ministers. Given the child welfare céatems at the centre of most of these issues, we expect to
continue to take a lead role in this Work.

We propose to provide you ang other relevant Ministers with advice by July 2019 outlining:

e how agencies intend tdlwork together, including who will lead the working group and how
and when we will Jegort.te Ministers

Agencies are,already taking steps to improve information flows across government. We have

also identified's6me opportunities to EEiEHIEGG_G.

and seek your agreement to progress this work at the same time as we
formdl8ea cross-government approach.

Werare-dlready developing a stronger cross-agency approach to information
sharing

81

32

33

Oranga Tamariki is currently working across agencies to develop better processes for sharing
information within the existing legislative settings. This is an area of ongoing improvement.

Where no information or no reliable information can be obtained from the child or adoptive
parent's country of residence, we endeavour to get additional information from other agencies.
This ensures we can provide the Family Court with a fuller picture of the circumstances
surrounding the adoption.

We also work with the Ministry of Justice to promote awareness of emerging risks connected
to the Adoption Act. We intend to liaise with the New Zealand Family Court judiciary to inform
them about risks associated with intercountry adoptions where we are unable to obtain
independent or reliable information.
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34

39
40

Thé-issues raised in this paper should be considered in the context of
witer conversations about adoption reform

41 The Ministry of Justice, that administers adoption legislation, is of the view that a full reform
of adoption legislation would provide the best opportunity to comprehensively address the
issues raised in this paper, alongside other issues with adoption legislation. To this end, the
Ministry of Justice has prepared separate advice to their Minister on opportunities for reform.
This report complements the Ministry of Justice's advice, which examines the underlying
framework of adoption by New Zealand citizens or permanent residents. The Ministry of
Justice has recommended that the Minister of Justice forward its advice to your office.
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42 The Minister of Justice has indicated he may begin broader work on adoption reform in late
2019. Over the longer term, adoption reform would provide an opportunity to put children’s
welfare, rights, and best interests at the heart of adoption laws, and ensure compliance with
international and domestic legislation. We are able to provide you with an update on these
issues once this has been considered by the Minister of Justice.

Next steps
43 Officials are available to discuss this paper and our proposals with you.

44 |If you agree with the proposals in this paper, we will begin work with other agencies to
formalise a cross-government approach. We propose to provide you with further advice iniduly
2019 on how we will work together to improve information flows with Pacific Island cauntries
and fragile states. Formalising our working arrangements will enable agencies to provide.
combined advice on wider adoption reform, should this progress in late 2019.

46 We recommend you forward this report to other Ministers who hay€anthterest in the issues
raised in this paper: the Minister of Foreign Affairs and Trade, theMimister of Justice, the
Minister of Immigration, the Minister of Internal Affairs, the Minister for Pacific Peoples, the
Minister for Social Development, the Minister of Police andthe Minister for Education.
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Appendix One: Overview of intercountry adoptions facilitated by the
Adoption Act 1955

The Adoption Act 1955 is regularly used to facilitate intercountry adoptions

1 New Zealand's adoption legislation was enacted in 1955 in direct response to the post-war
period. The Adoption Act 1995 (the Adoption Act), administered by the Ministry of Justice,
provides for the transfer of legal rights and responsibilities in relation to a child from birth
parents to adoptive parents.

2 The Adoption Act reflects the societal norms and attitudes of that era towards unmarried
pregnant women and children born out of wedlock. The number of adoptions steadily ros
from 1500 cases in 1955, to almost 4000 in 1971. The number of New Zealand-born children
being adopted has significantly decreased since then. Between 2015 and April 201 8@0
adoption orders for New Zealand children were granted. ?

edse

3 While the number of New Zealand children being adopted has significantly decr d over
time, data from the Department of Internal Affairs, Immigration New Zealarﬁnd the Ministry
of Justice show that the Adoption Act is still regularly used to facilitate ns for children
from non-contracting States to the Hague Convention on Protection ren and Co-
operation in Respect of Intercountry Adoption (the Hague Convention).

4 These adoptions take on the status of an intercountry adoptio tercountry adoption’ is
the process by which adoptive parents adopt a child from a eas country through
permanent legal means, usually with the intent to bring t & to their country of residence
to live with them permanently.

5 The role of Oranga Tamariki in intercountry ado o@ perational. Our involvement depends
on where the adoption takes place, and whetrﬂt her country is a contracting State to the

Hague Convention.
6 Intercountry adoptions involving contrac" @'tes are governed by specific legislation and
principles, which provides for a robgq\t ination of the best interests of the child.®

7 The greatest numbers of overseasga hildren who are being adopted by New Zealand
citizens or residents are from Samea‘and Tonga. Neither country is a contracting State to the
Hague Convention. There are algg#&mall but increasing numbers of children being adopted
from countries which are fi@gile states (characterised by weak governance, limited

administrative capacity ic humanitarian crises, persistent social tensions, and often,
violence or the lega ed conflict and civil war).
Adoptions of ov born children may be concluded in the New Zealand Family
Court

8 Adoptio r overseas born children from non-contracting States can be granted to New

® Under the Hague Convention, any adoption that involves one or more parents from a Contracting State (e.g.
New Zealand) and a child that is living in another Contracting State must be undertaken in accordance with
the process set out in the Hague Convention. In short, this means that agencies of Contracting States are
required to exchange information and be satisfied that the adoption is in the best interests of the child.

8 Adoption (Intercountry) Act 1997.
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11

For adoption applications lodged in the NewZealand Family Court for overseas born children,
Oranga Tamariki attempts to apply the prificiples of the Hague Convention, regardless of
whether or not the child is from a contractifg State and whether the child is resident in New
Zealand or overseas.

Under the Adoption Act, Oranga Tamariki is required to provide information to the Court on the
suitability of the applicants whe,as€ resident in New Zealand.” When the application involves
an overseas born child, Oranga Tamariki will also attempt to seek a Child Study Report from
the overseas country,ahbut.the needs, wishes, and interests of the child/children who are the
subject of the application:

Some adoptions'eoncluded in an overseas Court are recognised as having the same
effect as a NewnZealand adoption

12

13

14

Some adoptions for children from non-contracting States granted in overseas courts are
recoghi8ed as having the same effect as a New Zealand adoption (under section 17 of the
AdoOptien Act). This means that the overseas adoption will enable the child to acquire either
New-Zealand citizenship or a New Zealand immigration status.

For adoptions being concluded in courts in non-contracting States, New Zealand authorities
will make best efforts to establish that child safeguarding measures have been met, but may
not always be able to achieve this.

For example, when an adoption takes place in an overseas Court by New Zealand citizens or
permanent residents, and if Oranga Tamariki has not been asked for information as part of the
adoption process, we are unlikely to be aware that the adoption has taken place. In most
cases, we only find out about the adoption after the child has been brought to New Zealand if
they come to our attention via a care and protection or youth justice pathway.

7 Sections 10 and 11 of the Adoption Act 1955.
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Although we have limited visibility over the number of intercountry adoptions granted in
overseas courts New Zealand citizenship and residency data suggests that the greatest
number of overseas adoptions by New Zealand citizens and permanent residents, are taking
place in the Family Court of Samoa.

When an overseas-born child under 14 years of age is adopted overseas, and where one of the
adoptive parents is a New Zealand citizen or New Zealand permanent resident, the intersect
between the Adoption Act and the Citizenship Act 1977 provides the adopted child the
entitlement to be registered as a New Zealand citizen by descent. Figure 2 shows the
breakdown of adoption orders leading to New Zealand citizenship by descent by country.

17

Where children/ydung people are aged between 14 and 25, the intersect between the Adoption
Act and New Zealand Immigration instructions allows for the adopted child/young person to
obtain a Dependent Child Residence Visa, enabling them to reside permanently in New
Zealand ¢Definitive information on the number of adopted children who have been granted
Depepdent-Child Residence Visa is not collected; however, indications are that this is a
pathwaywhich is particularly common among Samoan youth.
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