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MISCARRIAGES OF JUSTICE: ORGANISATIONAL ARRANGEMENTS AND
AVAILABILITY OF LEGAL AID , |

Purpose of Report

1. This report briefs you on the policy work to date on:
e organisational arrangements for addressing misg
e availability of legal aid for applications for the
mercy.

Executive Summary

2. The Ministry is considering six options drganisSational-drrangements for addressing
miscarriages of justice. We see Jgp the Ministry to do further policy
work on the following options:

~ e retaining the current s)4
processes (the Ministrys'g

e retaining the current sys

senior lawyers to & z A’s consideration of applications; and -

@- hission or statutory board, with a similar ft_mction to

&S view Commission.

grped oe{g%b
iEEIShing a formal panel of retired judges or

o establishing ar
that of the WA

Qu’fsrgc @F 3,%

rent process

Convicted persons who claim a miscarriage of justice (i.e. that they have been wrongly
convicted or sentenced) but have exhausted their appeal rights may apply to the
Governor-General for the exercise of the Royal prerogative of mercy. By constitutional
convention, the Governor-General takes advice on these applications from the Minister
of Justice, who in turn relies on the Ministry to investigate and provide a thorough
report on each application. Most applications are dealt with by solicitors in the
Ministry's Office of Legal Counsel, who also have other competing work and priorities
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to manage. |If the finding is that a miscarriage of justice has occurred or is likely to
have occurred, the Governor-General may be advised to grant a. pardon, reduce the
person’s sentence or, more likely, refer the person 's case back to the courts for further

consideration.

The Royal prerogative of mercy is not an additional form of appeal. Its purpose is to
provide an extraordinary remedy for persons who may have been wrongly convicted or

sentenced.

Nature of Royal prerogative applications

6. We attach a brief analysis of Royal prerogative applications completed in theldst year
to illustrate the nature of the applications (Appendix A) h real
substance are few. Most applications have no merit at all ovide
no evidence to back up assertions of innocence. Althpiig ade on
every application, these applications are relatively straig 3 1th and do
not require a specialist independent body to consid

7. Complex applications or applications with real subs _ re‘specialist skills and
knowledge. Often Queen’s Counsel or retité aged to provide advice
on, or peer review, complex or controversial gQplications € are the applications in
mind when questions are raised about th® 2 m’o\‘ igfe S\stem for mvestlgatmg alleged
miscarriages of justice.

Scope of policy project on erganisati arrangements for addressing

miscarriages of justice

8.

The Mlnlstry is conmdenng : oRydnisational arrangements in which the

k tofAhe Co
¥ relg | preventing or identifying wrongful convictions or
(f8vand-structures or police investigatory procedures.

convictions or senteng
does not cover othé
sentences, such.-as

; @d a discussion paper to a small target audience. The
reviewed New Zealand’s practice for handling prerogative
ied -areas for improvement. The paper said options for the
siéngthening organisational arrangements in the Ministry or

Swed interest was sparked by Sir Thomas Thorp’s paper “Miscarriages of Justice”
ruary 2006. Sir Thomas strongly supports the establishment of an independent
mission to examine alleged miscarriages and refer deserving cases back to the

Ocourts This option was also supported by the Justice and Electoral Select Committee

in its 2005 report on the Christchurch Civic Créche (Peter Ellis) case.

11. Calls from members of the public for an independent body are often in response to

particular high profile cases in which there is general feeling that “the system” did not
get the “right” outcome. Recent New Zealand cases that have sparked debate include



Peter Ellis, David Bain and Rex Haig — all cases that have been referred back to the
courts by the exercise of the prerogative of mercy. This type of criticism exists in all
jurisdictions (including the UK where an independent body considers alleged
miscarriages of justice) and appears to have more to do with achieving the perceived
“right” outcome in high profile cases than the nature of the body that can refer cases
back to the courts for further consideration. In some cases, it reflects a gap between
legal tests for miscarriages of justice and public opinion on particular convictions.

Objectives for organisational arrangements for addressing miscarriages of
justice .

d hav following

objectives:

12. A system to identify and remedy miscarriages of justice shoul

Objective 1: To ensure that processes for investiga and ing alleged
miscarriages of justice: :

- are accessible;

oderation of possible
%a timely manner; |

miscarriages;

Objective 2: in the administration of justice, both in
: from wrongful conviction and in upholding
Objective 3: tonsl i@) ally appropriate (for example, the prerogative of

‘ 4?‘ 4dsnot, and should not be seen as, a further right of

ObJ: To be’cost-effective.
WM@ ﬁ&view Commission
V%\! \ 4

a8 the CCRC was established in the UK, the Home Office was responsible for

% sidering whether a particular conviction should be referred back to the Court of
Appeal. The Home Office received between 700 and 800 applications a year.

Criticism of the criminal justice system in general peaked during the early 1990s after a

iinal Cases Review Cpmmissibn (“the CCRC”) is often cited as a model for
dent body in New Zealand. ‘ ‘

string of high profile convictions were overturned (including the “Guilford four” and
“Birmingham six" cases). In 1993 a Royal Commission on Criminal Justice
recommended the establishment of an independent body to consider alleged
miscarriages of justice. It was thought that the Home Secretary had shown too great a
constitutional deference to the Court of Appeal and as a result had investigated and
referred too few cases. The Royal Commission also considered that the Home



Secretary’s responsibility for the police was at odds with his responsibility to consider
and investigate alleged miscarriages of justice.

15. The CCRC is an “executive non-departmental public body” (crown entity) with its
functions and powers governed by statute. The CCRC reviews any new factors that
might be relevant to a person’s conviction or sentence. The CCRC does not re-

investigate the original case.

Comparison of UK and New Zealand models

:_":‘Ul"(j"mt?'deﬁl“ e e ey New Zealand model
What can be Criminal convictions and sentences
considered? | where appeal processes have been
exhausted (or there are exceptional
circumstances)
Number of The Home Office received between
applications 700 and 800 applications a year. T

CCRC now receives 900 to 1 O(‘fz

applications a year - ‘@} Al Q

h\@emor—@reneral can refer the
tion or sentence to the courts, or

a pardon

What can be
done if there is
doubt about a
conviction  or
sentence'?

In essence, the test is whether there is
a real possibility that the courts could
find a miscarriage has occurred. The
Minister ~ considers whether: the
applicant has raised new information
that for some reason was not able to be
properly examined in court; and that
evidence is relevant, credible, and of
such a cogent nature that it is capable
of pointing to a likely miscarriage of
justice. The overriding question is the
interests of justice.

Test for referral

CCRC has its own website with | The Governor-General’s website
etailed information about its role, its | contains basic information about the
processes and how to apply to get | prerogative of mercy system, including
your case considered. The CCRC | information about making an
/| also takes proactive steps to raise its | -application. This information is also
profile with prisoners and the public, | available in pamphlet form, and is sent
| including prison visits to talk with | to people who write to the government
prisoners about the CCRC'’s role and | or Governor-General with concerns

functions. about their convictions or sentences. -




Main options being considered for organisational arrangements

Option 1: current system retained, with new measures to strengthen processes

Features of option 1

16.

18.

19.

The current process described at paragraph 4 would be retained. The following new
measures would be introduced to improve and strengthen the system:

e dedicate additional resources to prerogative work;

e build Ministry staff expertise through training, appointmenfs,and seco ts;
e more widely disseminate information about the prerog @' ergy(sygtem; and

e introduce an application form and more detaile ecfloabolithe jnformation and
documents needed to support an application. ]

Governor-General according - 3d \pYingip

with the UK experience prior to the

CCRC, the referral rate 0 ugyasts that the New Zealand Executive is not
unduly hesitant to disturb\jugiCi \histons in deserving cases. Since 1995, the
proportion of applicat sprreferred back to the courts has been between
around 12%. Thig"p han that of the CCRC (approximately 5%).

5 xkeguilv éluctant to overturn convictions or refer them back to

asted interest in the outcome of applications and in preventing

criticis falft hY e system are unfounded. Again in contrast with the UK
i , the Minister of Justice is entirely independent from the

situatio to the "\GCR
e RN pross and Solicitor-General. There is also no evidence to support
: in.high profile cases, the Minister's advice to the Governor-General

3y e infiuel
ofhadvice fram pailitically neutral public servants, with retired judges or QCs often being
éd te\asSist in high profile or complex applications.

telating to the role of the Executive appear to be more about public confidence
syStem’s independence rather than any evidenced problems. Public confidence
af for the efficacy of the system. The challenge for option 1 would be fo enhance

lic confidence in the independence of the system, especially when dealing with high
profile or complex applications. One way of achieving this is to address capability
issues in the current system by raising the profile of the system, and strengthening the
capacity and expertise of the Ministry. Robust processes for considering applications
and a greater understanding of the role of the prerogative of mercy and the Ministry’s
use of expert advisers should help ensure confidence in the system. The Ministry's
capability would, however, remain subject to the competing workloads of staff. There
would inevitably be times where staff cannot devote time to progressing applications

because of other pressing work.



21. No legislation would be required to implement this option. Funding would be required
for additional resources.

Option 2: independent criminal cases review commission

Features of option 2

22. An independent criminal cases review commission would be established as an
independent crown entity. The commission would be able to:

o refer a case back to the courts for reconsideration where it considers that a
miscarriage of justice has or might have occurred;

o refer a case and the commission’s recommendations
commission considers that the prerogative of mercy Mig¥

other than a referral to the courts (e.g. a pardon);
o to refer a question to the Court of Appeal for an '
23. The Governor-General would retain the @}ero ative
pardons and the power to remit a sentence
Brief discussion of option 2 '
result in a significant increase jx

the courts. There is a risk
further right of appeal.

25. More formalisation al qgg 0
CCRC faces a high/nt of ju
applicant who diség /}'}\ ne

occupy the CC,
susceptibility t

be prompt, n ,\. _
26. The eent 'ofy that is independent from the political Executive and the
Koty {

courts I8 miti improve public confidence in the system. As with all options
aing cofisidefed, majritaining that confidence will depend on the resources available to
i pplicants’ or public expectations. The CCRC’s resourcing issues

¢view proceedings (normally instigated by an
RC’s decision not to refer). These proceedings

result of cases remains with the courts and within the parameters of criminal
“Taw. There will continue to be controversial cases that focus criticism on the

{ stice system if turned down by the commission, or the courts following a
acral, like Ellis and Bain.

@j. is option would require legislation.  Significant funding would be required to
~/implement and maintain an independent commission. The court system may require
~ additional funding to cope with a potential increase in the number of referrals to courts.



Other options being considered for organisational arrangements

Option 3: a new dedicated unit within the Ministry fo advise on applications

29. The current process described at paragraph 4 would be retained. The Ministry would
establish a dedicated unit to consider and advise on applications. The unit would have
an identity that is separate from the Ministry. Staff in other parts of the Ministry could
be seconded to the unit on a part time basis. A dedicated unit would improve the
Ministry’s management of applications and allow for an- independent identity to be
associated the prerogative of mercy work. '

30. No legislation would be required to implement this option. nding wo@equired

for additional FTEs.
Option 4: a panel of retired judges or senior Iawy@ @
beretg

i addition, a panel
panel would bring
- i anel structure allows
the members to share expertise, vie i g abjlity for the robustness of
scrutiny. One member would be engaged chagphica on regardless of complexity

. ; fane€e-or assistance in the Ministry's
consideration of that applicatio pach case, the assigned panel
member would review the Mini§ : . inister on the application. The
Ministry remains responsiblg{or_the ¥ ad in the application. This option does
not address issues with the {\Jinistry bilidy, for considering applications.

31. The current process described at paragraph 4

Nh

32.

g- at paragraph 4 would be retained. In addition, the
fou]d establish a non-statutory position to advise him or her on

viser), modelled on the Canadian Special Adviser on
The position would be independent from the Ministry and

~fndependent advice and non-binding recommendations to the Minister on
tions. The special adviser would not be bound by the Ministry’s advice and
mendations, and would be able to provide advice to the Minister that differs from
that of the Ministry. Appointing a person whose skills, experience and neutrality are

widely accepted would be crucial to the success of the special adviser position.
—"35. No legislation would be required to implement this option. Additional funding would be

required.



Option 6: an independent criminal cases review board serviced by the Ministry

36. An independent criminal cases review board would he established by statute with
similar powers as the independent commission in option 2. The Ministry would provide
the board members with administrative support and legal/investigatory staff. The staff
would be employees of the Ministry, but under the day-to-day control of the board.

37. Option 6 was outlined in the 2003 discussion paper and supported by most submitters.
The discussion of option 2 (independent commission) at paragraphs 24 to 28 applies
equally to this option. The Ministry’s role in providing administrative and specialist -
support would, however, contain the overall costs of this optlon in comparison to option

5 |
Favoured options for organisational arrangements 0} -

39. Option 1 (status quo with hew measure

small number of applications with substance are 1€
applications are relatively straightforward to de

implications. We consider that optior 0 retlred judges or Queen's
Counsel where necessary, can t and efficient system for
considering applications. At thi ur. preferred option. Option 3

(dedicated Ministry unit) is unlij ~.\ 3 sfgnificant advantage to option 1 and
so we do not propose to do :

on option 3.
resedr eduired to establish and run an independent

40. Qur initial view is that

 - independent body would consider. While ~
/the establishment of an independent body may

ired judges or senior lawyers) and option 5 (special adviser to
7 that they both add formal expert overSIth to the current system.

‘achieve the policy objectives. We therefore propose to discount option_5,
ther policy work on option 4 because it provides a more formal elaboration of - -

'ty of legal aid for Royal prerogétivé app_lication_s_

@g%s;a@@\.@ e



et S

43.

44,

45,

1 agree that further policy work should be done on:

1.1 option 1 (status quo with new measures);

s 4

YES /NO
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Availability of legal aid for applications for i‘hia~

1.2 option 2 (independent commission);

. YES /NO
1.3 option 4 (panel of retired judges or senior lawyers);
| | YES/NO
1.4  option 6 (independent board);
YES/NO

agree that the following options should be discounfed:

2.1 option 3 (dedicated unit within the Ministry);
' / NO
2.2 option 5 (special adviser to the Minister.0 :
| ii <§;;> YES / NO
note that option 1 (status quo with_pew a

Ministry’s preferred option.

YES/ NU

Hon Mark Burton
Minister of Justice
[ 12007
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