Py

S

“1

Ministry of Transport

TE MANATU WAKA

13 February 2020

Dukeofurl
Fyi-request-11950-f660b3fc@requests.fyi.org.nz

Dear Dukeofurl

[ refer to your email of 30 December 2019 requesting, pursuant to the Official Information
Act 1982 (‘the Act’):

Regarding the Air NZ and Air Tahiti Nui 'codeshare' and other 'anti
competition’ arrangements on flights between NZ, Tahiti and US. Could you
please supply the decision of the Commerce Commission regarding this
arrangement - if one has been made-and the two airlines applications and
extra submissions supplied. Especially wanted are the benefits to NZ of this
arrangement.

Could you also provide any other submissions that were requested by the
Commerce Commission or any groups opposed to the arrangement.

Your request was made to the Commerce Commission, but was transferred to the
Ministry of Transport for response as the information involved more closely relates to the
functions of the Ministry.

Three documents are relevant to your request:
e Air New Zealand's emailed application of 1 December 2006
e the code-share agreement between Air New Zealand and Air Tahiti Nui

e the Ministry’s internal document of 12 December 2006 considering, and
approving, the application.

Information is withheld from the 1 December application, and the 12 December internal
Ministry document, pursuant to section 9(2)(b)(ii) of the Act in that making available the
information would be likely unreasonably to prejudice the commercial position of the
person who supplied or who is the subject of the information. The code-share agreement
between Air New Zealand and Air Tahiti Nui is withheld in its entirety pursuant to the
same section of the Act.
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An official’'s name is withheld from the internal Ministry document pursuant to section
9(2)(a) of the Act, in order to protect the privacy of a natural person.

In considering withholding information, we do not believe the reasons for withholding the
information are outweighed by other considerations, which render it desirable, in the
public interest, to make the information available.

The Ministry publishes its Official Information Act responses, and the information
contained in our reply to you will be published on the Ministry website. Before publishing,
we will remove any personal or identifiable information.

You have the right under section 28 of the Act to lay a complaint with the Ombudsman
about the decision to withhold information. The email address of the Office of the
Ombudsman is info@ombudsman.parliament.nz

Yours sincerely

Tom Forster
Manager, Economic Regulation
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1 December 2006

“Mr John Macilree S - ,
Principal Adviser Air Services ’

Ministry of Transport D NS
P O Box 3175 ) \: \ . ‘ ((;- )’}
Wellington , AV ( ~

N ‘ PASRN ‘.“‘\: N
Dear John OL N

APPLICATION FOR AUTHORISATION UNDER/§.8'B’ C\.WIL (AA‘I) N ACT 1990 OF
CODE SHARE AGREEMENT BETWEEN AIR:NE):\TZEAL@ AIR TAHITI NUI
Pursuant to the provisions of 3.88 of the, le\Awatton \(\51?19,‘96 Air New Zealand Limited
(“Air New Zealand"} hereby applies for W‘r{atlo }’a«é Minister of Transport of an
agreement (“the Code-share Agreeﬂ?e\(?%tw h Rlui whereby Air New Zealand
and Air Tahiti Nui will market and . selluraer esignator codes on each other's
flights between New Zealand hiti, an€{’ w Zealand will market and sell under
its own designator code on Air Z@ . pperating between Tahiti and Los
Angeles. A copy of the ﬂh&isgd’ Cod _% Agreement is attached.

P

Nature of the Agrgemepﬁ ] ("\ N\ N

> )
The Code-share'A\é( ement ba\MQen Air Tahm Nui and Air New Zealand is a free-sale
arrangement Wq’gﬂ)vhlgl'\l each party (acting alone) is responsible for pricing, marketing
and se[llng ava le gap\&cliy/On specified services operated by the other.

Backgrmd Q _\ ,

A‘l\ ew Ze d.cﬂrrentty operates four services per week between Auckland and

Papeet of which are operated via Rarotonga and one of which operates non-
stop. ree services operated via Rarotonga continue on to operate between

a ét” and Los Angeles. Air Tahiti Nui currently operates three non-stop services per
een Papeete and Auckland and 13 services per week between Papeete and

hgeles.

Air New Zealand has been explorina for some time, options to improve the performance

~ of its Pacific network services,

: e
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Under the Code-share Agreement, Air New Zealand intends code-sharing on Air Tahiti
Nui flights operated twice-weekly between Auckland and Papeete, and four times a
week between Papeete and Los Angeles. Air Tahiti Nui intends code-sharing on flights

operated twice-weekly by Air New Zealand between Papeete and Auckland. 2

- . "), :
As a consequence of the code-share, Air New Zealand will cease opé the R-N\>
PPT sector. Air New Zealand will, however, establish a non-stop e 5)
Consumer Choice ' : \Qg -
As a result of the Code-share Agreement, passenger: betwee‘fq R@DZea[and and
Tahiti, and between Tahiti and Los Angeles, will co \f‘“ﬁav choice of choosing
either carrier’s fare offering on services over both ttege ctoxs< rmore
passengers wishing fo access a non-stop A|r Ia_(’i -Papeete offering

will have an expanded range of services to chbbs rom. ’I‘ h1s hoice for customers
maintains competition benefits for consumeféirg\/elhng\@%én Auckland and Papeete,
Auckland and Los Angeles, and Papeefe\éna‘Los A:(»% \=‘§

O\
" It should also be noted that mamtalmng\\/idf‘ Ne@%ﬁd s code on the Papeete-Los
Angeles sector will ensure thate mers fre ng haul source markets in Europe
booking Air New Zealand ang lia cts will continue to be able to access -

stopover options mc[udm,g)ita{ry.r,, AN
K / i

sector. AN
NSNS

NS

Air France also curiﬂw%rétgs%rtee times per week on the Papeete-Los Angeles '

Seamiess Seﬂw}fqgff &

s

Under}h@b&ﬁe Shar \bgtau{ment the two carriers commit to devising as seamless a
prombss v&gthe objective of providing the best product to their passengers
e-s
S

Consumeme}ectlon

Botﬂ»&ﬁfﬁle\ﬁ Zealand and Air Tahiti Nui are aware of the need to ensure that their

ngers on the code-share services are fully informed, at the earliest point of time, of
i ntity of the operating carrier if the carrier designated on the tickets is the passive
code-share partner and not the actual operator of the aircraft. Both parties undertake to
ensure that computer reservation systems displays, timetables and-other publications
advertising the codeshare flights clearly indicate to the consumer that the ﬂlghts are
code-share flights with the actual operator clearly shown.
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The procédures will be the same as those that have been progreséively developed
under other code-share arrangements such as those between Air New Zealand and Air
Caledonie.

Competitive Environment ,6,» / : .
The Code-share Agreement does not constitute an arrangeme éo for (( )"»
understanding which has the purpose, effect or likely effect ojxsubs\fa iafly ﬁtrfg
competition in the New Zealand-French Polynesia, nor the Ne@gééland U\;ﬁétates,
air services market. Rather, its purpose and effect is thereverse. It willenable Air New
Zealand and Air Tahiti Nui to each continue to offer tc{e\(;hsumers GO itive access 1o
services in these markets. (f M Y

The agreement between Air New Zealand ane/Air ‘*{\ahﬁl NP N viaés for an
arrangement whereby both carriers may seft é{aﬂéﬁle aijab;iy on the specified services
operated by the other through the free-salejs\r()géss Th&-Cosle-share Agreement does
not involve sharing of revenues or yleIG\ ahagem w@ch could impact directly on
carriers’ fare levels. The Air New Zealand/Air Tahit-Nuiarrangement involves no
collusion or co~operation and bot hﬁ-. rhet’s wm\ﬁbde to remain competmve with'each
other. Article 2.3. (b) of the Cd( are ﬁgraemeﬁi states:

NN

A\ )/

N < £ /!

\

LI
\ S
\
¥

// N
The Codé<sha \Agr,eement/;zlf)es not impose any limit on the ability of either party to
indepef d@ﬁt{y/pamm atein the marketplace for the sale of air travel. Indeed the Code-
sh;ag)q)\gueém tyoes ‘further in terms of specn‘ymg that: R

,j \_\‘)-/‘ ‘>\\ \--))

Furthermore under Atticle 16, the Code-share Agreement specifically allows for the
operation of additional flights by either party outside the arrangement (Article 16.2),
thereby preserving capacity related competition as well.

page 3






Benefits

As noted above, authorisation of the Code-share Agreement would ensure Air New
Zealand's continuing presence in this market, providing consumers with additional />
service choice and price options. 2 2N\
<77 - N
Malntammg Tahiti as a stopover option on the Air New Zealand ne‘&o*k)ﬁ;ll al &hg e
flow-on benefits to the New Zealand tourism sector as Tahiti /ls a\pa?ﬂéular

option for UK/Europe sourced tourists wishing te combine t(‘)»New Ze with a
Pacific stopover. These tourists are generally high qualjig( VIslt conﬁ:lhuti a high
spend to the New Zealand economy. . ’

L »/\ ( \\

D%y (O )™ -

UQSS]DHS with the
Government have confirmed that it contlnues\‘tb\gé} si ﬁj’ c‘abtvalue in Air New

Zealand’s continuing presence in the mafkeh indeed the French Polynesian
Government, as a major shareholder |riA‘Tr ‘l;a‘ﬁlt been promoting the concept
of a code-share arrangement betwe‘enA ‘New and Air Tahiti Nui as a means of
enhancing the ability of both carri rriers tb~e<5ntr e tourism sector in Tahitl. Asthe

key contributor to the French Fdfy asian ec’Bthy?the success of the tourism sector is
a key consideration for the/FX/e,he‘h OIY@N ‘Govemment

7 ‘\\/’.' / / S’ 19 , ‘ ‘)
" \ U

: \\/, <\,= ) o ute single largest carrier of inbound visitor to
New Zealand grig.a o i umbleT of New Zealand it is in the national interest that Air

New Zealandi§4 on nd cormpetitive international network carrier. As a New

Zealand- liased/Cameg Zealand's incentives for promoting New Zealand are
sngmﬂz’gﬁﬂy gﬁéat ‘af)‘any other operator and the impacts on New Zealand of its
prgm@t[(mé?eff Iso proportionally greater.

NO\ﬁifrlngem Y Section 88(4)
Sect;d:%i \88(4) of the Civil Aviation Act details the concerns which the Minister is directed

to co derin determining whether or not to exercise discretion to authorise the Code-
reement. The Code-share Agreement does not materially lmpact on any of the
s raised by the provisions of section 88(4).

Authorisation shall not be given under this section fo any provision of any contract,
arrangement or understanding that provides that any party to it may directly or indirectly
enforce it through any form of action by way of fines or market pressures against any '
person, whether or nof that person is a party fo the contract, arrangement, or
understandmg (section 88(40(a)).
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The Code-share Agreement makes no provision for either Party to directly or indirectly
enforce it through any form of action by way of fines or market pressure against any
person.

Authorisation shall not be given under this section to any provision of g%g contract,

arrangement, or understanding that has the purpose or effect of bre& he f?m
comm/ss.'on regime issued under Section 89 of this Act (sectlon 8

The Code-share Agreement does not have the purpose or éﬁ‘e\'\c(&f\’breachl}@'ﬁé ferms
of any commission regimes. R
(/) Y <

Authorisation shall not be given under this sectio%o‘%‘fovis contract
arrangement, or understanding that unjustrf:ably mfnates" b n consumers of
international air services in the access they h {bsmfnpef vé\@r: s (section 88(4)(c).

The Code-share Agreement does not ¢ én\j prov%tp/rmmch discriminates between
consumers in the access they have to fan _ '

Authorisation shall nof be given ,under\thfé S 491};%6)”5/ provision of any contract,
arrangement, or understanding<hat so far asJtrefates to tariffs, has the effect of
excluding any supplier of i a@rfal cﬁ(fl&?ﬁ by air from participating in the market fo
which if relates (sect/on ¢ @9

The Code-share A l:e}me’i%t ha&nh u‘npact on the ability of any supplier of international
carriage by air f;o ‘\p‘ammpaian\g\lwthé market to which it relates.

Authorisation sbé}l’,ﬂot givi under this section to any provision of any contract,
arrangemept orvnderst gthat has the purpose or effect of preventing any party
from séékin ppgqv B)p:ferms of section 90 of this Act, for the purpose of selling
mt én’ air at any other tariff so approved (section 88(4)(s)).

Tha@od 3%53 eement does not prevent any party from seekmg authorisation for
approv&f nytariff under section 90 of the Civil Aviation Act.

Agttl\ar'éatlon shall not be given.under this section to any provision of any contract,
g@ erhent, or understanding that prevents any party from withdrawing without penalty
sonable notice from the confract, arrangement, or understanding (section

88(4)(7)).
The Code-share Agreement provides for either ga ,y_’ggmmj at anv time once it

comes into force. )

/
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Conclusion

The intent and purpose of the Code-share Agreement between Air New Zealand and Air
Tahiti Nui is to provide an improved consumer offering on both carriers in the market
‘served by each carrier. / N

' 7 TN
The Code-share Agreement will ensure the maintenance of existin \qoqst{mer &ciip” on
the routes it covers and indeed will enhance the ability of Air Ng\a( ealand bwithe
long haul UK/Europe market interested in stopover options ifwolving New Z%&d and
the Pacific. Each carrier will continue to have independent contral oveﬁvp\nc;l and
capacity covered by the Code-share Agreement. 93 < >

\

,\\\

Air New Zealand considers that the matters outhn’e@ sﬁmVe justi )grant of a specific
authorisation of the arrangement pursuant to % igtion Act 1990. It is

. considered that such an authorisation woul rely consistent with New Zealand's
international air transport policy and that4he-‘g \qfof aytho séﬁon would not prejudice
compliance by the Government with a ﬁ/ant mfem tional convention, agreement or

arrangement to which it is a party. Flirthe more ( \lew Zealand’s view that the

arrangement as contemplate intepdeéd to ted does not fall within the

provisions of any of paragrapf(é%)\mrough(ﬁf)v 88(4) of the Civil Aviation Act 1990.

NV
Should you require any éﬁé";ﬁon g@é((cla*)ﬁcatlon of any of the above, please do not

hesitate to contact me( ;) ~) .

Rs ‘—;—7.', N ((,DT)\

Sean, Ford, O\

Procur ent Manager Aeronautical
\ <

4 \/ A%
/‘_{\‘\\)
()"
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OPAANZ-C

12 December 2006

To:  John Bradbury @
ccC: John Macilree & < ,

o I © °°)

AIR NEW ZEALAND/AIR TAHITI NUI: APP E : @JTHORISATION

OF CODE SHARE AGREEMENT

Proposal

1. It is proposed that you_a : t to Section 88 of the Civil
Aviation Act 1990 (the Act), ; @ share%ﬂent between Air New Zealand
. e .

tion of the Agreement would be

Background

2. The prop%’Agr m;\Is a free-sale arrangement under which each
party |s regp fi % marketing and selling available capacity on
T % the other. Under the Agreement, Air New Zealand

Air Tahiti Nui flights operated twice-weekly between

, and four times a week between Papeete and Los
Angeles. Air ui intends code-sharing on flights operated twice-weekly by
Air New Z between Papeete and Auckland.

3. w Zealand has advised that the United States Department of
Transpdwtetion has approved the arrangements.
4, Under the Agreement each party would set its own fares for seats in its

capacity entitlement.

5. Air New Zealand has been re-examining the manner in which it serves
points in the South Pacific. It has recently commenced own aircraft services to
Vanuatu and entered into a code-share agreement with Air Vanuatu. The airline
also intends seeking approval for a code-share agreement with Air Pacific. This
proposed Agreement forms part of that wider Pacific strategy.



Section 88 Considerations

6. Sections 88(3) to 88(5) of the Act set out considerations which the Minister
of Transport (or delegate) must take into account when considering an
application for authorisation of any contract, arrangement or understanding,
pursuant to the Act. Each of these considerations, and an analysis of the
relevant parts of the agreement, are specified in turn below.

(i)  Authorisation will not be given to any provision where that would
prejudice compliance with any relevant international convention,

. agreement or arrangement to which the Governmengof New Zegland
is a party (s.88(3)).
The relevant international arrangements are the)Q aland e Air
Services Agreement and associated Memoranda“gf Unders Ing with
France and French Polynesia.

::OW\O

p€ desi d airlines of both sides
th e%'&country carriers holding

land-Papeete sector.

The 2001 MoU provides for code-sharing

..the delegations decided t :
could code- share, includiie,
the necessary authorigatioy

The delegation ' nfirm there are no restrictions on the
ability to cod nclu h third-country carriers holding the
necessary g ions, on the Papeete-USA route for
New Zea alrlln nd on the Auckland-Australia route for
Fren h
The Fr nc ew ealharrangements are not explicit about how code-
sharg I y nted (the references to capacity entitiements use

oper e' the proposal here would be within the four services

' is permitted, even if the frequencies were to count

etlng carrier (each airline is permitted to operate up to

1 300 er week with up to six frequencies. New Zealand airlines are
to operate up to four beyond services).

re the Agreement would not prejudice compliance with the relevant
‘national arrangements.

(ii) Authorisation will not be given to any provision that provides for any
party to the contract, arrangement or understanding to directly or
indirectly enforce it through any form of action by way of fines or
market pressures against any person (s.88(4)(a)).

The Agreement does not have any provisions that provide for it to be
enforced through fines or market pressures.



(i)

(iv)

All redactions this page s. 9(2)(b)(ii)

Authorisation will not be given to any provision that would have the
purpose or effect of breaching the terms of a commission regime
issued under section 89 of the Act (s.88(4)(b)). ‘

The Agreement does not have the purpose or effect of breaching the
terms of a commission regime.

Authorisation will not be given to any provision that unjustifiably

discriminates between consumers of international air services in the
access they have to competitive tariffs (s.88(4)(c).

Agreement would not set tariffs but rather provides th
its own tariffs and allows for the parties to co h ed ther.

Tariffs would therefore be set on the basis of c C|a| cogsig@rdtions.
Therefore, there is no provision in the Agreement w uld WYhjustifiably
discriminate between consumers of mtern | air se in the access
they have to competitive tariffs.

Authorisation will not be given €0 & at so far as it
relates to tariffs, would exclude gt 2 international carriage

Sates, (S\DG) )).

not set tariffs, and the airlines
therefore in terms of tariffs the

n any party participating in the New

As set out elsewhere,
will continue to se
Agreement does t el
Zealand — Frenc olynesiay

The Agre n doe ---' upon the ability of any airline other than
d or Air Tahiti Nui to participate in the market on an own
sho wawlme determine that there is sufficient consumer

g with and by other airlines,

With regards to additional service by Air New Zealand or Air Tahiti Nui,

e operating carrier is to offer
marketing carrier the opportunity to codeshare on these.




(vi)

(vii)

All redactions this page s. 9(2)(b)(ii)

Authorisation will not be given to any provision where that would
have the purpose or effect of preventing any party to the contract,
arrangement or understanding from seeking approval, in terms of
section 90 of this Act, for the purpose of selling international carriage
by air at any other tariff so approved (s.88(4)(e)).

Article 2.3 of the Agreement provides that:
(a)

%re el \ilne party to the Agreement is free to sell international

rr| y tariff they determine, and may seek approval for this if
0

requ1r ugh as a matter of regulatory practice approval would not

q e required for unilateral tariffs).

orisation will not be given to any provision where that would
ent any party to the contract, arrangement or understanding

from withdrawing, at reasonable notice, without penalty (s.88(4)(f)).

The Agreement may be terminated or cancelled at any time by either party
upon giving at Ieast_ notice to the other party, so long as the
effective termination date shall coincide with the last day of the current
IATA Season (Article 23.1). Given scheduling and forward bookin
requirements this is reasonable,

ermination without notice Is

In specified circumstances.



All redactions this page s. 9(2)(b)(ii)

7. As the Agreement does not breach sections 88(3) and 88(4) of the Act,
consideration under section 88(5), which provides for the Minister to authorise a
contract, arrangement or understanding notwithstanding the provisions of section
88(4) of the Act, on international comity grounds, is not relevant.

Other Considerations

8. We now have legal advice that confirms that there is a general public
interest discretion embodied in s.88 of the Act.

9. In a case like this, where the airlines will continue to independently prlce
and sell air travel to consumers, and where combined freque Eq is dally o)

code-sharing has the strong potential to provide beneflts to }2\

10. Air New Zealand advises that based on the curr
forecasts that it would

in the current year an at, In the absence o
Given Air
rom other unprofitable routes there is no rea \
con access fo services to

e ifs0 current Air Tahiti Nui

11.  The proposed arrangements woul
Papeete four times a week, rather t
services were retained.

12. Maintaining Air New - 's cod@-&e Papeete-Los Angeles sector
will also ensure that consu e source markets in Europe booking

Air New Zealand and s will continue to be able to access

stopover options mclud h|t
13. Arrange ave no $ ‘made to ensure the continuation of a Los

Angeles — Raro |ce A|r New Zealand once it withdraws from the
ab&gpga P

0s Angeles route.

Auckland%{
Ilne e to ensure that computer reservation systems

dlsplay timet d other publications advertising the code-share flights
clearly indic e consumer that the flights are code-share flights with the
actual op learly shown.

Concl @

15.  Approval of the Air New Zealand — Air Tahiti Nui code-share arrangements
would be consistent with the Civil Aviation Act and will provide benefits to
consumers.

Recommendation

16. | recommend that you authorise, pursuant to Section 88 of the Civil
Aviation Act 1990, Sections 28 and 41 of the State Sector Act 1988, a delegation
from the Minister of Transport dated 12 October 2004, and a sub-delegation from
the Secretary for Transport dated 12 October 2004, the code share agreement



between Air New Zealand Limited and Air Tahiti Nui, a copy of which is attached
to this memorandum.

I o)
rincipal Adviser
Authorised: &

John Bradbury
Date:  / 0



